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The undersigned City Magistrate herewith makes returnI' f ' t appeal allowed by Your Konorable Court on th! 28th
day of October, 1913, in tne above entitled case.

The defendant, wla Garcia, as arraigned before
City Magistrate Saauel D. Levy at the Second District
City Magistrates' Court on the 31st day of August, 1913,

4w Upon affidavit and complaint of Winia-- a 0. Jones, a 1police officer attached to the Central Office Siud, who
did make affidavit that on the 30th day of UKuet, 1913,7jil at about n,40 o'clock p. .., in the City and County of
Sew York, a partem known to the deponent ae Maria Garcia
knowingly and wilfully did oemanj t-o- -n do- - .. .he an
of Twenty Dollars as the price of sexual intercourse
with a woman known to deponer t as Sveiyn Hoe, whereucor
cms defendant took uepone- - t and aid Evelyn Hae to tne
door of a room in the premises Ho 2& Wet 5.ibt Street,
7th floor, West, said premises being in the Borough of
Manhattan, City of New --York, an then and --there a-teaes-

jeat

house within the meaning of the fenearent Souse

Law, being a house or building , r portipn thereof,
occupied in whole or in part as the home or retiuence

jf tnree families or --aore, living independently of one

another and doing th.zr own cooking upon aid premises.

BeTionnt further stated that he is not related to the

ae.it' defendant by l'lood or wrrlage, Wherefore

v!ponent asked that the said defendant be adjudged a

Vagrant, pursuant, to article a, section ifiO of chapter

'. ,of the law of 1909, Consolidates LnH m ejpif -

.

dm.lt, wit& accordingly, A
k
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remanded to the ttinth District Night Court for trial,
said trial being set for August 3lBt at 8 o'clook p. m.

E?.'1 J1 Upon the rearraignment of the defendant on August 31st
lfcS '

I the case was again postponed to September 2nd at 9 p.a.
and again it, was adjourned to pept ember 4th at the
request of tho defendant, and at defendants request
it was again adjourned to September 29th 'at 8 o'clock
y. ra. at which time it came before the undersigned

City Magistrate. The defendant's counsel interposed
an objection to the jurisdiction of the court, which

objection waB over-rule- d, and I did proceed to an exa-

mination
t

and trial of the above entitled case.

HIP -
Jjrs. Ton Lewis, being duly sworn as a , witness oii

star' oehalf of the pebple testified that she resided at Wo.

245 West 51st Street in the Borough of Manhattan, City
- &t Hew York; that the house was known as "Times -- Court";

Bl ...
' that she was living in the said premises on the 30th

day of August, 1913, and that she occupied three rooms

in said premises and that she did her awn cooking on

said premises; that she was married and that, 'oar. Xaall y

consisted of herself and husband.

Mr. Thomas I Uanville, Jr. being duly sworn as. a

witness on behalf of the people, testified that ae

resided at No. 245 West blst Street, Borough of ffenhattan

City of New York, and that he was living there on the

30t day of August, 1913; that he occupied an apartment

of three rooms, and that, he lived at said premises with

his Wife, and that they did their own eooking on laid

;. remises.
Fred Hickeyy being duly, sworn aa a. witness oa. aofeftif

ot -- lfco paople, testified that he resided at ifo, g4A

faet Slat Stroot, Borough of anjttn, City of low Ttorkj
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- ".. " Itt an1 apartm SilffiDOwrPflSrWl i $tf that lived there
with hi wife and ch'ldren; that there were three in

'

:H 9tie family; and that ho occupied three rooms, a living
room, a bedroom and a kitchen; that they did their own

cooking on said premises.

William 0. Jonec, the. complaining officer, being T:: ;daly sworn on behalf of the people, testified that he

wae a police officer of the Police Department of the
fiity of ffew York, attached to the Fourth Inspection

:i8trict, Central Office. That on the 30th day of

August, 1913, he visifed the premises known as No. .

'A 4,5 West 51st Street, in the Borough of Xanhattsti, City

of New York; that he visited said premiBes at about .

S I.3o o'olook-p- . m That he-wa- s accompanied by

linother person Jhe witness furtiher testified that
M&

after he entered the premises t to the 7th floor;
JMSngy

that the man who was with tftttvwErf: as rang the hell,
rind that the defendant, opened hldttor and she said "Come

ut" and conducted them along a hall to a dining room,

irid. the other man introduced this witnebs ub Mr .

Schumaokax from Washington; the defendant said ".iave

aats"; tpefdefendant asked this witness if he spoke

Spanish; 'witness answered that he did not speak Spanish,

and the defendant asked him was it as wars in Washington

ae it is here, and he replied it was pretty warm there,
EtJL- .- - ' "but you have a nice high apartment here, it is nice

and cool"; defendant said "Yes", that she had been

viera ten months and it cost her Seventy-fi- v dollar
u aontfc; she said "What kind of a girl &L you prefer, .

.'. short girl or tall girl?"; witness replied "I don't
have any kind of girl I orefor", and the demandant went "

to the hall and said "I will telephone for tfce girle;
- . re jipstalrt". That she went to the hall, about '"if .

1
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)t
fcad some converaatibn over the telephone, and that about
fivo minutes after she telephone one-gir- l came in, 1-l-
and she said to Mr. Candeau "This fellow is for you",
and after a short conversation witness heard the
defendant say "I will show you to the room."; that this
first woman who entered was known as Marion yeeley,and
witness saw Marion Keeley and Mr. nandeau go into a

edroom; shortly afterwards the defendant brought in
another girl, known to. witness as Evelyn Hoe, and said"

"This girl is for you"; that this witness had a short
conversation wlthV Evelyn :Toe, in which she said she was

in the moving pictures; that this witnessed the
moving picture btminess was dangerous, and Evelyn toe

said "No, it is npt so dangerous because they use

dummies sometimes", and Evelyn Hoe said "T,ets you and I

o to a room", and this witness said "Very well" and

they got up and the defendant accompanied them to a

ledroora, to the door of a bedroom, ana Evelyn Noe

sat on the bed; that Evexyn "o was dressed n i Ki-non- a

as also was the defendant; that Evein ?Toe ;jok off

her ZtOcyACS; the lef vtidu.nl said "Tne price for shis

Sirl will be twenty dollars"; witness said "That is
4

too much money"; .Evelyn Noe said "That is the price I

always charge." The defendant said "Didn't he tell you

uiat the price would-b- e twenty dollars?"; witness said

Me didnit"; the defendant tnen walked along. the hall

and weniSinto tie bedroom where this witness saw

Marlon xeeler and Candeau go previously; that this
witness-w- nt along to the saae bedroom and there saw

L4Marlon rley lying! in bed with nothing on but a little
J'ebemlse, and this witness questioned 'Mr. Candeau In

th jr esence of the defendant aj&dJarlB Eeleyj. that --

tlit witne than placed the defendant and Marlon Kel
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and Evelyn Vbe under arrest arid called Officer Sutter
to the apartment; that Officer Sutter-wa- s downstairs;

.this witness called out of the window arel he came up,
and after Officer Sutter got. into the apartment Evelyn
Ifoe said to this defendant "What do you jhean by bringing
me up to this place to get into trouble". The

defendant said "I didn't know they were detectives,'
besides I was not going into bed with them. It was
you who were going to bed with them"; she said "You i 1
are worse, you are running the place".

The further hearing in the case was then adjourned
o the 3oth day of September, 1913.

After hearing the testimony of the defendant in
her own behalf, and the testimony of the several witnesses
called by her, I did find her guilty "of a violation of
--he Tenement' House Act, section 150, chapter 99, laws of
i.909, and adjudged her a vagrant, and as provided by

iaw I did commit her to the workhouse pf the city of
Jew-Yor- k for a period of six months.

From all the evidence before me I was satisfied
eyohd a reasonable doubt,

,

First; That the premises known as 3To. 245 West 51st
street, Borough of Manhattan, City of Hew York, was a
tenement house witlAn the meaning of the Tenement House

L.aw.

Second: That the defendant, wsria Garcia, did
i aowingly reside in a house of prostitution or assignation
in a tenement house;

Third! .That she kept and maintained a house cf

prostitution, assignation or' ill-faa- e in a tenement
hue,e' in violation! of Chapter 598 .of the Laws of 1913 4?t ' --f l

wmJ
ltai?3r of tfco affidavit and, soupJlAint, gogaitaerit t-- T

l I
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HKm, 'fbrmal examination &.&'33e&fcnii$a taken
by the official stenographer, are hereto attached ad

r imade part of this return.
AH of which is respectfully submitted.

ZtzFrLt '-"f- j&
Hww I' i ' City Magistrate j&- -
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Dated New York October 31at 1913 .
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CITY MAGISTRATES' COURTS DISTRICT, FIRST DIVISION

OITY AND COUNTY
BBfe

KlO& V OP NEW YO
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yf being duly examined before the undersigned,
according to Ian, on the annexed charge; and being informed that it is hC-- v right to make 'a

IP statement in relation to the charge against fi that the statement is designed to enable
h C if he see fit to answer the charge and explain the facts alleged against le ; that he
is at liberty to waive making a statement, and that h-vwai- ver cannot be used against

'
h -

inn fhefhe trialtrial

(Jlt'itt i'i l What fa jfour name?

. l1 .
filr C

.
5 t--t aI ilii )

(,hi., h'.u "ITow old are jou? t.
' "I , -

i ,' y

1
- 4

QiKy-iim- i Where were you born?

1 II fll,l I ?f
(j m.iii. a Where do you live, and how long have you resided there?

Wj V" S9 &. n Uer7HVHsl I

Question What isjrour business or profession? m '

I fib U.t I

(jun:iKiii Give any explanation you may think proper of the circumstances appearing in t! r

testimony against you, and state any facts which you think will tend to yom
exculpation.

Insiw
o?

S'Ul . tU C -- Ot. L--
C t?

Date of amfal in United States?

ETojir long in United States?

Arrived at (Port)

mcl under name of

t

''i

JlHi w IdJaLis4iflMttLLhia

iaiv5 iLyCt dviy 1
i- - Tfjy

.,?. vi.'
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jh 9amnll riy Chip. SUM of the Law of 1013; rt. 1. VV tA. & ' 8ubd- - "! Tenement Iloiue Law. , &,

f FirstFirst Division,Division, CityCity Magistrates'Magistrates' CourtsCourts - DlstncT ., I.,
CITY 0FtfW YORK jf$ I ' iOTUTYft r . a ) t i . i

x -- . iff m
i . A &r-fir--&i- J& 1aged-- - . . years, occupationrfT- - v-firj- L-

----
Sw , and mum

.cxzt "STtpm, in lneOty of New Yrykx Countymntvolrt'
E j"W

Ve Z- -.
r . .. um

befng duly sworn, deposes and says, that on the. --4-

Lday of " """ " "-- 1 . 1 91atfl?j-- a

li The City of New .York, injlie County pf W ybs , a person --riLr --'
.

Oj. me.
oeponent
., . as u

td CXSxA. .9 . , know inglv and wilt
--Z.jfi jj Cfj2sCA. -- e(

rtiaTi- - cC&-&4f-ijL-A-
sis:. lia Uia-- o-J-L L4a4L Qt17. W- - &r SJ K CkJLite. dtSLAJ. JV4AUZ6. -- -

I.3WukI, Jfc cStT-- - a. TSf Z Zt AnSCnJ zz ,' d --v

V --rrT- s-- r nf. --iV. .. Iju-r-T sr- -

premises No 2 O"" T'tLJf &Y 2, Street. intheUorough of " A Zi dLu
in The City of New York, County ot $XV 5--- -ff , tj,en and there a tenement house within the

B?
meaning of the Tenement House Law, being a nouse or building or portion thereof) occupied, in whok
or in part, as the home or residence of three families or more, living independently of one another and doing
their cooking upon the premises. Deponent further states that he is not related to the said defendant by blood PJIor marriage.

WHEREFORE, deponent prays that the said defendant be adjudged a vagrant pursuant to Article

Section ISO, Chapter 99, Laws of 1909, of the Consolidated Laws, as amended by Chapter 598 of the Lawb of

1913, and that S he be dealt with accordingly.

Sworn to before this & I. , TATUMUL Q JtnL
day ofifM' 191 O J , (

r ITS i

errc-t-"- - - -- d
City MaXtraU
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M

WIIXIAM 0. JfONES,
tt

N

against n
it

MARIE GARCIA, tt

n
r- -

.

'

Eefenoant-Appe- ll mt. n
tt

n n i! ii ii ! nil ii m tt ii M it it n n tt ft if if if ii n a it it tt tt tt n tt ft it it it n n

. 8 t

PLSAS1 TASK NOTICE, that upon the annexed affi davit

of JAMBS J". ?ACK, verified the 82c day of October,, 1913 a

copy of tho complaint, the stenographer Minutes the

Mtrriac certificate- - of tho defendant (Dfrt's lx. B , a.

diagraa of the apartinent (Eef't's lx. a) and a letter
dated "Boston, Mae p. July 1913 from Pedro J. Cando to

defendant ,' ana . all the proceedings hirttofufe haa hercu. ,

the under si iieo ill .maice Rppx ication tu . c---u: t -- .;v-: - i0

Court, in part I hereof, to be held in? the Criminal Courtu

Building, Borough of Manhattan, City and County of Kew Yortf,

n th jlday of October, 1913, at lOsaO o'clock in the

forenoon of that day, or as soon there af tor as counsel can

be hoard, for an allowance of an appeal hrin ana penuir.g

tho" deteriai nation thereof, the appellant be released on

bail, and for such other -- an.e further rwlief as to the j.''' '"' :

'

' '"
. I

Court mtV seem just and jroper.
Baled, Kew York, October &S ,1913.

'''YOURS &C,

JA1CKS J. MACK.
..'

. Attorney for. Defendant-AelX.ant- A

i 27 Broadway, --,.. :Jr 4
- f Hew York. City. '

-- o . gxakbs s. .vanu.t.mt Attorney, K York County.



1 M'i j--

? )em55 ?4V
m

r s c o.
B . 2 "g --. I- - W

TO rb
fssser

W7

A

on , 3i

3 : is g
ca o

jp
f .n i

SH-sl- w- raff - 3- -

fV

HI EHjS i
--fpltWr- ifJj in

i- - NrNC
K. P- -

A t- -

-- ?
47is-- '.

iiH,&.

"TfiJ.
0,Wtfrf !"" .

BSisK---'
"

3?

T



, ,

V r
HHBBBBSIKSlm9i9SIBsElw JS&Lsirw . --rSfSsI Sxf '

H I jptiiMi I III III '1 1 'PI lliil I Hi' li II 1 1 1 I swMRKSWMffr ft 'jiVIHKnRdPErWHKSltkiiiariHBi rfJ 3 ea3r' ' TMJ - ftWJ . 'VliMUBiKKmflAmm9mMJtKVe, T ?W- - Wr --j .f
COURT OF GENERAL S3SSI0NS'$F TgR PEACE,

I
1H AKD FOR TKJS COUNT OF KBW YORK.

If r ' i ':
THE PEOPLE ON THE COMPLAINT OF

WILLIAM 0. JONES,

againet
MARIE GARCIA,

Defendant-Appellan- t.

it ii M ii n if m m minim nn nnnttnntinnMitiitiitiinnntiitniiftM

STATE OF HEW ORK, )
CITY OF NEW YORK, )SS. :

COUNTY OF NEW YORK,)

II o JAMES F. MACK, being duly sworn, says that he is
an attorney ana counsellor at law, having his office at
257 Broadway, Borough of Manhattan, City of New York.

That he is the attorney for the above-nam- ed Marie Garcia,
defenaant-appella- nt herein, ano Tiakep thxp af-fiaavi- t

her behalf, under ni in pursuance to Section "il oj t
.Code of Criminal procedure. J51

As appears from-th- e
--earfcztXES copy of the complaint

.

hereto annexed and mgrked Exhibit 1, the above-nam- ed Maria

darcia, was arraigned before the Hon. Samuel p. Levy) a

City Magistrate, presiding at the City Magistrates' Court,

Second District, First Division, on the 31st day of August

1913, on the complaint of the above-nam- ed .William 0. Jones

a police officer, charged with violating Article 0, Section
150, Chapter 99, Laws of 1909, of the Consolidated Haws, as

amended by Chapter 598 of the Laws of 1913, in

"That on the 30th cay of August, 1913, at
if - 11.40 p. m. , in the City of New York, in the

County of New York, a person known to the de-
ponent as Maria Oarcia, knowingly and wil-
fully did demand fro deponent the sum of

, twenty dollars as the price for sexual inter- -
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course with- - a woman known to deponent as
A - 1 Evelyn Noa, "Whereupon this defendant

took deponent and the said Evelyn Noe to
the door of a room in the premises No. 245
West 51st Street, 7th floor west, in the
Borough of Manhattan, the City of New York. ".

That, on said 31st' day of August, 1913, Magistrate
Levy remanded said defendant to the 9th District Magistrates'
Court (Women's Night Court) for trial ant fixed defendant' a

hail at 500.00, which was furnished, end defendant wa

released on said August 31, 1913.

That thereafter and on ttie 2d day of September, in
said 9th District Magistrates' Court at J o'clock in

the evening thereof, the trial of paid charges fcegan beford

Magistrate Campbell ana three different witnesees were

examined by Assistant District -- Attorney Sullivan d crosa

examined by deponent, ps ettornev or defer opnt , at le.if t,
Thataiter te exeMnption of pair wiireppe- - w i

Vapistratefempbell , te raie 'ae continued tc Se)tcn
4th, 131 3; that on said September 4th, the said case tae i

a?ain adjourned by Magistrate Ca-apbe- p. to September 24,

1913, the reason for said adjournment as given en the Lack

of the complaint being stated:
"Sept. 4 Req. of oeft. and after con-

sultation vith police, with approval of.
Chief City Magistrate & for public
reasons, Sept. 24 at 9 p. m. "

What these consultations related to or what public

re&sone existed for an adjournment of twenty days doee not
appear of Record, nor did deponent participate in aid con-- j

sultationa or know hat the public reasons therefor wr.
That on'; said 24th day of September, when saia taeX,

oaae on for continuance of the trial, tfea Kjpn. Berry t
Berber!, City Magistrate, was utting xi ia Oourt. f:M
Thereupon, eo mi caee wit called, , m 1 r

t i



bj': nun

attorney for defendant, stated to Magistrate Herbert that.
Magi atrate Campbell had proceeded to try eaid case on ' r.

Su

September 2d, aid deponent aeked that said case be re-

ferred
't

..-
-

to said Magistrate Campbell for conclusion,
'd Wherewpon, Magistrate Herbert adjourned the case to

September 29th, and instructed deponent, as the attorney

tor defendant, to communicate with Magistrate Campbell .

and fee if he wished to continue the trial of the case.
"Whereupon, deponent communicated with Magistrate Campbell

on September 27th, by telephone to his. office in the

Borough of Mankattan; that said Magistrate Campbell stated
he Tuas busy with other matters, and although deponent

urged him to continue the trial of said case on September

29th, he refused. ' '

That when said, caee was called before. Magistrate
Herbert on September 29th, he stated after refill up- - i'u

previous proceedings in the caee: Pjl"Judge Campbell in the meantime having '
left this Court to sit in another eourt,
in accordance with the rotation rules,
the case came up before me. I direct
that the case begin BEJJOVO, (S.M.P.2) .

Deponent was informed by Chief Clerk Bloch, of the

Chief Magistrate's office, that Magistrate Campbell did
10 not sit in any Court on September 29th or 30th, the dates

when Magistrate Herbert assumed jurisdiction to displace
him in the continuance of the trial of this case. There-

fore , the grounce assigned by Magi strate Herbert were in-

correct; but had they been correct they would have bee

insufficient to give him jurisdiction, as depsnant steal 1

V presently show. J'' '."'.''.'..' -'-

-

If jsF '
, Deponent took two proper exceptions to Xagi strata ,

.

'i J?' . '..'

Herbert's proceeding with the case upon two grounds, An



H - " H the following words: . .

F "Defendant's"Defendant's Counsel:Counsel: II makemake aa pre- -pre-
liminary

' ;- -

motion that there has teen f
two hearings before Magistrate Camp- -t

bell and 'we take the position under
Section-7- 3 of the Inferior Courts Act,
that your honor is without jurisdictionto act." (S.M.p.2).

Second:

"I take a further exception upon theground that the defendant having teen
once placed in jeopardy and no reason
no sufficient reason existing underSection 73 of the Inferior Courts Act,that Your Honor has no authority to try12 this case. That the cBfendant cannot
he twice placed in Jeopardy for the sassoffence, she has once had her trial.There is no sufficient reason existing
under that section for Your Honor to g
on with' the case." (S.M.P.3).

Magistrate Herbert was without jurisdiction in
'-L-

-. tape in the face of defendant's objection -- - abr f
f" ,h. 119 prounae stated b Hm at-- e not aoei i

A
3ctiufl 73.

The only authority a magistrate has to transfer a
13 pending charge or complaint before him to another magistrate

V- - Via found in Section 73 of Chap. 659 of theLaws, of 1910,
(known as the Inferior Criminal Courts Act); that section

N is in part as follows:Tf
XXXXXX "Ho charge, complairft or oerson

brought 'before one City Magistrate, ex-
cept as provided in this section of thisact, shall be sent before another magi-
strate, except for adequate cause, to befully and at once entered upon the recordskept by the respective clerks and signed
by the Magistrate."

. tbe only causes recited in said geotiej 73 juj i
j 14 Ijuienuate for the transfer of pending charge or ossttlaintm 4

Fpggjg,
c 'trim me agtatrate to another, are?

r
"If vaoancy exists ! tfc fie oi f;

t-- Magistrate, or the illness, feamoe --sr -- h -- "

fr
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1

Inability of any magistrate assigned to hold
any City Magistrates Court in either
division prevents his holding the sane."

There is no adequate cause as contemplated and

required by said Section 73 "fully and at once entered on

the records," of this case "signed by the magistrate" "

15 Nothing appears upon the record said or signed by Magis-tra- te

Campbell, why he transferred this case, which was

half tried, to. Magistrate Herbert to be begun DK NOVO as

required by said section, that deponent has been able to

find. .

Truef vagistrata Herbert assigns a' reason why he

assumes jurisdiction over the case (S.M.P.2); but ;hat
reason is not one contemplated, by said Section 73, .and as

before stated in this affidavit, the ground given by

16 Magistrate Herbert did not exist in fact, for Magistrate

Campbell did not sit in any' Court September 29th ana 30t.,

the a'ates on "iich the cape was triea. Pjl
"Moreover, said eection 73 provides simply for

transfer of pending "char gee ur complaints." It does

contemplate the transfer -- of a case which is half tried.
The second exception taken by defendant:

"That the osf en oant cannot be twice placed
in jeopardy for the same offense. She has
once had her trial" (S..p.3)

was good and Defendant should have been discharged under

17 the reasoning, in

teojie v ex rel. Stabile vs. avie,a,
'

202 N. Y. , 138.

For 10 the case at bar, as in tho Sfcbil 5a
J-

-

the judges right to terminate tfce t?rial an& roJta&ct the .

1 1 H I
1 prisoner for another trial was latea W ifeto, v4t

i in tb.t ease, L ir --.his, 4quaM roa for ifc Ja
-- if- .'Ct

9--

- , I
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HnHmtHEml.-- . C i, 'action aid not exist in the statute.
fit was aald in the Stabile case, SUPRA, page 150: f

T b tinrann -- Aimiaaw rt nt4m 4 1 ma

Upon trial therefor, upon an indictment
IPs.' " ' ' ' duly found and sufficient in form and he"

pleadB thereto, proceeds with the "trial
. before a jury duly sworn to try the .

issues so joined, he is placed in jeopardy
within the constitutional provisions. "

Substitute -- the word "magistrate" for the ord
"jury" in the above quotation froia the Stabile case,- - and

the circumstances in case at bar are identical. In both
cases the' judges authority was limited by statute;

That at the trial before Magistrate. Herbert on the

29th and 30th days of September, 1913, in said Ninth
ft- -

19 District Magistrates Court, the complaining officer,
William 0. Jones, was the only witness in behalf of the

People, who testified as .to the violation of Article 8,

Section 150, Chapter 9J, Laws of 1909, of the Consolic teen

Laws as a-nend-

ed "by 'Chapter 53o of the Laws of lflZ. (a.'"'.

P. 14-3- 5).

.The defendant testified in her own behalf (S..P i

37-7- 4. Her character witnesses were her husband, Oresto

Garcia (S.M.P.74), her brother, John Rabello (S.tt.P.76),

20 Ricardo R. Pardo --(S.M.p.78) , Bmanuel Jemenez .(SVU..P.80) ,

Emily St einachftr '(S.Y.P.82), George Lloyd (S.V.P.83),

Louis Boena (S.M.P.86) and James A. Turley, an attorney

at law, who had acted for her in civil Matters for atout

four years-(8.M.P.- , 87).

The magistrate after said trial, found defendant

guilty of vioitiag the said section under watch, ttm ra

arraigned fuig tried, and ontengeA lh defendant is ate'

months in the ork-now- eo (t. .!.?-)- . V':,

a During the trial, xoptdon Wr$ tkrr '' '
fftntfant. nu t 'trie cot:ulusAau ' - V'fl-- . r
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xaotTon was made tfr dismiss the complaint upon the- - ground
--a

that there had not "been diown any violation of Section
J ' 4

150 of "the Tenement House Law, upon which the complaint
was brought. This motion was deriied ana an exception
duly taken, although the stenographer's minutes do not

show said denial or exception (S.M.P. 35-3- 6). t
A motion was again made "by defendant, at the con-

clusion
1

2is of defendant's case, renewing the motion made at
the opening of the case (S.M.P. 2-- 3) and the motion made

at the end of the People's case (S.M.P. 35) ana a further
A

motion to dismiss the complaint upon the ground that the

People have failea to sustain their case. That thejre t

t
was no evidence to charge defendant with vagrancy under

Section 150 of the Tenement House Lawj that the people
i

had not proved their case beyond a reasonable aoubt, which

motions were aeniea (S.M.P. 91-9- 3) .

23 Deponent rtrjeetfulli pub-a- te ' ,it ir ac'tju! i ..

the errors committed by the Trial Court in denying the

preliminary motions (S.M.P. 2-- 3) as pointed out in the firsf
part of this affidavit, other errors have 'been committed I

by the Trial Magistrate, in the trial of this defendant

on the charge herein, ano that for these reaeons the appeal
I I

should be allowed ana the judgment of conviction reversed.

Deponent desires briefly to call to the attention
of this Court:

24 FIRST:
Appellant was tried, as already stated, charged

t

with violating Section 150 of Article 8, Gfeapter 99, of the
WW"

IPi Jtawa of 1909, as amended by Laws of 1913, Chapter 59 whlcS
ffi- -

rw&ttjt r

it "Apet Aierpaa ;

i; 'p3ft-gttfirHHi-
r -- to enter hpu f
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prostitution or room in a tenement houee or
any part thereof for the purpose of prosti-
tution; or,

2. Indecently exposes the "privte person formy the purpose of prostitution or other indecency;
i$ or, r

3. Commits prostitution1 in a tenement house 'or any part, thereof; or, :

4. Knowingly resides in a house of prostitu-
tion,25 or. assignation or ill-fa- me of any des-
cription in a tenement house; or

5. Keeps or maintains, a house of prostitution,
assignation or ill fame of any description in, a
tenement house, shall be deemed a vagrant, and
upon conviction thereof shall be committed to
the County Jail for a term not exceeding six
months from the date of commitment. The 'pro-
cedure in such case ehall be the game as that
provided by law for qther cases of vagrancy."

There is no means of ascertaining from the co-
mplaint or from the testimony which of the subdivisions, of

this section were claimed by the People to have been

violated by the .aefer cant herein. There can be no con

26 tention that the subdivisions 2, 3, 4 or 5 ap.jly- - to this
case; for (a) the defendant did not indecently expose the

private person for the purpose qf prostitution or other
indecency; and (b) defendant did flTTtcommit prostitution
in a tenement house or any pat thereof; (c) the defendant

did not knowingly reside in a house of prostitution or as-

signation or ill-fa- me of any description in a tenement

house; and (d) the defendant did not keep ox maintain a

house of prostitution, or assignation or ill-fa- me of any

27 description in a tenement house: and since no offence c overling

these particular subdivisions were charged or proven, thsy
may be eliminated for the purpose of this argument.

Troa the complaint and froa. the 'evidence th taly .

;" ;J ;
' .' . j

possible question that can 'arise tm this qase is "Bitt '. J

.--

:

5 I defemaant violate sub a i vision 1 f Section ISO ;bovew;
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I ; stated", which reads
; Si

"A person who:

1. Solicits ana the r to enter a house of
Kb

F? prostitution or room in a' tenement house or
any part thereof for the purpose of prosti
tution. "

88 In this connection, deponent desires to call to the

attention of this Court that the only testimony given on

the part of the people was the testimony of the complaining

witness, a policeman. A reading of the testimony of the

complainant snows inai no act 01 sexuax intercourse -- was j

committed in the apartment; that nothing improper was said
or done toy this defendant during the entire time that
complainant was in the apartment.

The policeman's only evidence on his direct
29 examination to connect this defendant with a violation

of said Section 150 is that while he was in the apartment

of defendant one 51
"Kvelyn Noe saia to m 'Lete you ana I go

to a toed room, so I said very well and they
got up and this defendant accompanied us to
a toed room." (S.M.P.18).

tie had no relations with her (S.M.P.32). Assuming

the policeman's story was true, there was no soliciting

here, under said section, upon defendant's parC; But as

usual with the evidence of policemen in concocting their
30 story, he seeked further to eonneot tha defendant and

testified:
"This defendant said 'the price for this

girl will ha twenty dollars' " (S.K.P.19).

He paia no money ia tha afartwmt (S..F.SS.
1JXO lUiCfcUAiJJt XB W9 fjwa DHaS GWD w a W&t 'IE f

policeman's evidence, so fax as relevant cat 'taltffft ?

fas lopneot the defendant wita a vialaW' aa saatian. im

of the Tenejwnt Kousa Law.
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- Hie evidence if true was capable of corroboration,

IK' "" 31 . for he testified that he was brought to defendant's apart- -'
ar

ment and introduced by a Ur. Canao (S.M.P.23) whom he knew
M3 V (S.M.P.22) as a gentleman from 'Washington (S.M.P.24).

Canao was in Court at the instance of the people different J
'ii k

nights during the trial, but coult not be found when de
r 'i

ponent wished to put him on the stand (S.lf.P.92). "Why i

did they not put Cando on the stand?
To show that this same Cando held the defendant in

respect and regard, deponent had her identify his signature
. i

32 8 on a letter which he had written her July. 1913. Wt t

week or two before his betrayal of her. It was offered
in evidence and excluded, but deoonont had it marked

AAy i -- . Azz uyy
mitted for the Court's consideration.

b U 0 H D:

U convincingly honeet, and when taken with the surrounding

I circumstances connected with case, to wit: that the apart-3- 3

I ment consisted of but four rooms; a living room, kitchen
nnn two bed rooms (def't's Ex. A. a diaaram Of the anart- -

i y J!

tf&hll1 ,i(W
ment) , ana that she livea there with her husband and brothel

and the evidence of the seven business men, including a

former lawyer, who testified to her good character, makes

the conclusion almost irresistible that a great mistake had

been made in the conviction of this defendant.
WAT IS THAT KVIBEtfCE?

The Defendant's apartment consisted of four rooms

a 11vine room, kitchen and two bed rooms (S.,P.4iref "t'oa Cvt iUL2k j -- Kcto"A-
I Sx. A);"deffq6nt was Married July a, 1913 (left's 2x.2 4

f 8b ived ther with her hurtuuid (a Cu&aa to not p
f
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i

English, S.K.P. 74) and her brother (S.M.p. 55,49) ;. her brotbpr
i

life" , occupiea one room and defendant and her husband the other!.,
(S.M.P.53). She was Spanish, and there was a circle of

W

Spanish speaking people ladies, a gBntlemen--wh- o

frequently met at her house (S.M.p.50). They knew her
I

i brother ma her husband and each other (S.M.p.79,81,83,84

35 86,88), among whom wa$ Cando (the stool who took officer
Jones to the house) who was introduced by the character
witness (S.M.P.49) Pardo, who knew defendant well, having

worked for the same firm two years (S.W.P.49). Cando had

been a frequent visitor-t-o the home of defendant (g.w.P.4?).
r?

On August 30, 1913, Cando called defendant on the
'phone twice and stated that he had a friend from Washington

who was connected with the eame firm as himself, and that

his friend was leaving for Wadi mgton at twelve o'clock.
36 This was about ten o'clock, anc he &nta to tertein Pjlhim gnu v antea to knov. oj oefenaant anc eoift U the rirls '

friends of oefenoant whom Cando had met at defendant's house,

would go out ana h?ve, supper and go tq the Palace de Dance ,

Defendant stated to Cando that her husband and brother hac

gone to the theatre and that she vjas tired out; that a shtrt
r

time later Cando came to the apartment and 'phoned to the

apartment of defendant that he and his friend were down- -

staire. They were admitted to defendant's apartment and

37" Cando introduced the friend as Mr. Shoemaker, but who was

in fact the policeman, complainant Jones, Defenoant

showed them to the living roam, where Cando repeated the

foregoing request to defendant, to coe out and hateIts'
-- ,,i supper, etc.-- , but defendant refused. . XtefftBM&t van aii

vmr-- 1

(S.V.P. 24725, 3a-3-9). Defendant ittta .Cmao as ooKliH- -

Mpit that if her hm-bamt- " atv . i , -- . :'. --y
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K v with them (S.M:P.44). ' Canao then asked defendant to call
up Mrs. Keeley, whom he knew, to go out with him and his il r

1st- -

.friend (the complainant). TShereupon, defendant called tijjf-- 4

fir " "
0

IP Mrs. Kelley; she was in Mies Noe's apartment, upstairs in
the same house (S.W.P.44,45,47). Defendant knetf she used
to visit Miss Noe there (S.M.p.69). Mrs. Keeley. came to

defendant's apartment fully dressed for the street (S.M.P.
t

45)-- , corroborated by complainant "--
(is. p. 27) , where she met

Can do and the complainant. Can do knew Mrs. Keeley. (8.M.P.

46) .. The defendant" Introduces the complainant to Mrs.

Keteley (S.M.p;47). Mrs. Keeley went to defendant's
59, telephone and called up Mies Hoe to go out with them, and

Miss Ne came to defendant's apartment wearing a rain
coat (S.M.P. 47). It will be noted here tjiat both Mrs.

Keeley and Miss Noe came to the apartment fully dressed for

the street (S.M.P. 45 , 4?) , although they liTec.anc came
&

down ptairo, xn tic sane aartiv-iit- , vjb, t- - at fe cast's
apartment. This directly contradicts the testimony of the

complainant, that they came to the apartment for the pur

pose which he alleges. Why did tney come dressed for the

40 street? Because, as defendant testifies, they were to go

from her apartment to dine and to the Palace de Dance.

The complainant, Cando, Mrs. Keelay ana Miss Noe

were in her apartment a few minutes when the 'phone rang.

Defendant left tne living room and went to tne ena uf tre

hall to answer it. Her husband was on the 'phone, aon --.

ho was on his- - way home. He was at Time a 8quare. ibn
defendant returned, she found them out in tlt hall. Sac

!oXa them her husband would be' Hone in a fw alautes, sna it
i

w immediately complainant put defendant under arrest (,.?. j

ufiV
4a--4 . !1
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The foregoing is the evidence of defendant. it '
4

RL bears all the ear marks of truth and sincerity. If
complainant and Cando went there for the purpose for which
complainant alleges and testifies to, the amounoement pf
defendant after answering the 'phone, that her httsbiujci wrut
he home in a few minutes frustrated their purpoeej ana

complainant not "be foiled made the arrest then and i B ,

without justification. ,
o

42 The defendant lived in the apartment with hor at.- -,

hand and brother, both of whom testified for the defease
(S.JC.P.74,76). The defendant's good character was vouched

i

for by six different witnesses, who were callers t her
home, some of whom had known her a long time ana had worked

with her for firms down-to- wn in this city (S.'J.P. 78,80, 82,
83,66,87); she was a stenographer than (S..P.SO),
including James A. Turley, ifr- - wa r.er jorwsr lawyer in
civil matters (S.Tr.T. d . . H moth hat cPeo u w yerp

43 previous to her marriage JU -- . a
o- - '. IHt her $2,0()ci

(S.M.p.61).

Justice repaired ana tfte magistrate erred in not
construing the evidence, so tnmt the benefit of tte doubt

Bhould have been given to the defendant. The overwhelming

evidence and surrounding circumstances preponderate in
favor of defendant and absolutely negatives the sole

evidence of complainant, . a policeman. The magistrate

erred in not taking Into consideration the probabilities
44 of the complainant's story, uncorroborated me it was la a

single detail, the motive which would prompt a poliotmao
1 to testify as did th QQqaljtiii&nt H && ,

plain clothe a ana hi a Uo sire to hold that a tail, etc.
His evidence was capable of corroboration, fur ho entered

t

I'
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f wiinh uCanao. Oantte was in Court everyMiight,
a f Taut was pot put on the stand m-JSijJtpni-

Fvtom defendant ,'

m - ?v
desired him (S.M.P.92).
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.Had any of the foregoing eircumstanaes tttin taken f l

8

4S into consideration by the magistrate, clearly sufficient
doubt should have been created in hig mind, and giving
defendant the benefit of this doubt, n.- - defendant jo'!io '

have been discharged.

Especially . is this so, if Lft c ;rt nad taken iafcoi

consideration the frank, open, since: i id positive state-- '
i

.f
i

ments made by defendant, her husband, J-o-
ther and th sis ,

character witnesses who knew Tier wen yt visited herself,
husband and brother; te witnesses a substantial businest

46 men, including her former lawyer, hsiu I owr her long and

well. They all testified that she wa? of good characte
' BS3

but all this went for naught, no consideration r-i-ve-
i. to

by a iap:istrace with whom l v. tura uj d loliteian it
gospel. Hare a home, .h 0103. sacred place on earth, is ,

desolated, by tie word of a angle policeman who entered it
i ' 1

falsehood on his lips, Under false representations(with
wim a iaxse inena, a nusoana and oromer jlci t to bh
alone in grief ana mental agony at the prospect of a wife

47 and sister stamped aa a prostitute, and cast into a cell
under conditions that are little better than death itaeli ,

1

to be forever loathed ana shunned bv de ?n r?rl-'- .

Sure-ly- , if the word of a single policeman thu.. .su f icat
the wreck of a home and its dearest pOBissioj.--- , i:?- -

hangs by slender thread, ant or vaunt , jo art taat a j
Han's horns is his castls, an empty at iB4ii lag-- . ,&..

"Sfc
4 r

"' '
1 V faititui - ,
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shtiwri ia i&o severity o,f the sentence. Although the

evidence is uncontradicted that the defendant was never

JMfcffire under arrest (S.V.P.fiB), he inflictrf th axiinUHr Jv
tentence, --six months

A careful reading of the testimony in this case

will ol early show -- that the Judgment of conviction is con-

trary to law, is against the weight of evidence, and the

commitment of the. defendant to the workhouse for --
. r,rioa

of six months-wa- s unduly harsh
49 WffXKKTOrtiC, deponent respectfully requests that the

appeal herein be allowed; that pending the determination
thfc-reo- f the Appellant be r&leaaedon balX ththat on the'. -- r-

argument herein the Judgment of conviction be reversed and

the appellant have such other and further relief to

this Court may seam Just and proper.

SwornJworn to before me tm J jvV ; '
d Ofr

A- -
' ..r s y r

&bCafis lt V
--jmCiUNfTV.- JU. ulttttP VrtHlvno

"v ? "



IMIBUHhBsHhbHBmjl. MiHBHBBBHBIBBiiB9K8WFfin .- -

HHinaHHRnR(StHnK flKWKSwTM??. 'm&? 1. fiatst.-,tJ'vlai- S
. 1 f - -

' MSMBMM 'HUl'M Mil1 In I'll WW '

ii I " ' " T'K T-f-V-

. 7 ' .

IWIIVBi l 'III Ml i

Hf . . -- r .....

i. . : .. .

'

;...
- I

AFFIDAVIT-PROSTITUT- ION IN TENEMENT HOUSE
Art. 8, 8m. IN), Chp. . Lm bf I BOO. of th CloaaoHiUtod Al,wt, mrnd"d by Chip. 8U8 of the Laws of Mttt Art-1- ,

. Pit. . BubdJani J, Teomamt Hou Lw.

First Division,, City Magistrates' Court. 2--
. Jistrict.

CITY OF NEW YORK,

county of ga-MnTr- f"
.

';'' j..LtisJt.JL...d&!t).....J!.-- .
. V . ft arcr-- A a j r g

aged ZZ.... yean, occupation.-C-fibdE..X- JE. Cfrsi&Stedl , and

xldAScN: .-

- --Stit. in The Citv of New York. County q-su-
lu. ..ktfOtsLL. ,

. being duly sworn, deposes and says, that on the.-- --JQ ... ..day of L4a d ..: , 191). , at
fjv-Th- e City of New York, in the County 'of.--hiufr,...!&d-

tZ. , a person known to the deponent as "

v ispVS-JXJ&aj- jSi.
JULA-jrC- fc .... ..knowingly a,nd wiliSIydid AsUaX-O--

A.

rsrx.r. "j. f ja-a-J , r-:w,-
.-M.. w. v kvwa j -- - 9ls.-X-

A. t ....' aka. . cc, . ;f--

't .Quo-.vsg.Lw- iiB JtAg ...ytkjuuJ-- ?
'..v-iiAr"-

. iMjlt-- --'' ''' J JLa c

ft . IfXi. , A jJA...k-jL.- .. TJLx.
'l ; '

.
: zrri-- Mr '

.
- '" " '-- tJJ...., i i "i' -- -

i--
f

i iir
Si premises No. ..C... d:.,..kJ "T.:. .Street, inMhe Borough of ,lA(d

in. The City of New York,' County of ?Lu.V1vK........, then and there. a tenement house within the
meaning of the Tenement House Law, being a house or building or portion thereof; occupied, in whole

or n part, as the home of residence of three families or more, living independently of one another and doing

their cooking upon the premises. Deponent further states that he is not related to the said defendant by blood

.or marriage.
WHEREFORE, deponent prays that the said defendant be adjudged a vagrant, pursuant to Article 8,

Section 150, Chapter 99, Laws of 1909,' of the Consolidated Laws, as amended by Chapter 598 of the Laws of ip
1913, and that X.he be dealt with accordingly.

Sworn to before jne this -- fcy J (AnjjC -- .. i ,,J
-''-

-"?

day of... LLUA 191 5 (

Js(JLvvy- - --) ,

City Maiislra
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iMlBHpw'''. '' I, James J. Smith, an Alderman of the City of New

Ybrfcj OX) HEBKBY CKRTlIY that on the-- 21 st day of July, A. I ' ?

at The City Hail in the City of New York, I duly performed

the MABBIAGB CEREMONY between Mr. Orestes Garcia of 245

Vest 51 -- St.,and Sirs. Maria A. Babell of 245 West Si St.
THAT the said parties were satisfactorily saade known to

ste, ana were of .LAWFUL AGE, to contract Marriage, and that
Upon oue inquiry by me male, there appeared no legal im-

pediment to said Marriage.

I IURTH1R CERTIFY, that the following persons, to Bit?
''

, Emili'a.Steinacker '.,,..

Luis C. Baena

wer present ana became sub-

scribing witne seep to said Marriage.
(CbramisBioner1 s Seal)

.James Weldon, pjlCorasaiseioner of Deeds,
New York City, Janiee J". Smith,

Alderman New York City.
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BBBMllilill&j'ifSBil6fr' 'v Boston", Mass. July 1913.
mgi-.3!iA5S,.!-K-

L?- - -- .. aitii:Buwweit" BHIS"?Sra. U. Rabell,
eHKeHi8lLlP,9.rfiUjiv Ilr 245s West 51st Street.

New York City.
EpSIiilgfr--- ' -- ji

Dear friena:- - " r .

&t4 ' I Just a lino or two to advise that I am here
In Boston for a few. aays. I- - have been on the point of
BJing over when in New York, but have been extremely busy.
I shall make an earnest effort to see you when I am home

again. 1 expect. to make a trip to tJuba soon and anything
T can do for you out there, do not hesitate to call upon me

i to do so.

Mr. Pardo wishes to be remembered to you.

From last advices, I believe he is now in Paris.
Yours very sincerely,- -

Diet. by Pedro J. Cando. ,

PJCJrto Sten.JOffi.
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!: v. f.,A,. COURT OP' GBHBRXl SESSIONS OP THE PEACE ' I" BR IS AHD POR THE COUHTY OP NEW YORK, ion

The People of the State of New York
-a- gainst-Marie

4Garcia, .

r

f '
OPINION.

CRAIN, J- - This ia an appeal from a Judgment of the
City Magistrates Court convicting the defendant of a violation
of Section 150 of Chapter 99 of the Laws of 1909 aa amended

by Chapter 598 of the Laws of 1913, commonly known atj

prostitution in a tenement house. A reading of the testimony

leads to the conclusion that it supports the judgment.

The learned counsel for the defendant contends that there r -

was former jeopardy in that the trial of the defendant was

'commenced before Magistrate Campbell but not completed owing

to this magistrates absence and that thereupon the 8 trial was

comma no ed de novo and completed before another Magistrate, Pjl., which resulted in the judgment of conviction appealed from.
1 His contention of former Jeopardy is not sustainable.

To constitute former jeopardy there must be not merely identity

in the charge but also in the alternative either a conviction

or an acquittal or an unlawful termination of the trial which

prevented a conviction or acquittal. In the case at bar there

V was Identity in the charge but there was neither a conviction

nor an acquittel npr, if Section- - 73 of the Inferior Courts Act

applied', an unlawful termination of the trial. That act
applies and thereunder the trial before Magistrate Campbell



'r.,Ali; . t
'i sonjtwi xawruuLy terminaxea ana a nww trial berore Magistrate --

Herbert lawfully had.

The aeotion in question (Section 73 of Chapter 639 of the
Laws of' 1910, commonly known as the "Inferior Courta Act")

provides that "If x x x the absence of any Magistrate assigned
to hold any City Magistrates Court x x x prevents his holding ,

the same, any other City Magistrate may hold such court, and

the fact of such x x absence x x shall he adequate cause,

without further entry upon the record for the transfer of all J
pending changes or complaints in said court, if the Magistrate

appearing and holding such court shall elect to proceed therein

This was not a preliminary examination but the trial of
ji

the defendant for an alleged offence triable in a Magistrates
-

Court, The defendant had been complained against. The

question of whether the complaint was well founded was unde-

termined. It was, therefore, within the language of Section

73 above set forth, a "pending complaint". The. Magistrate

before whom the trial had begun was absent and the Magistrate
0 I

appearing and holding the court elected to proceed. The leav-

ing of the matter undetermined and pending by Magistrate eiHj
Campbell was not wrongful but was authorized by the statute

referred to, and the Stabile case is therefore not in point as

there what was done by the court was held to be" beyond its
statutory power.

As the Magistrate had jurisdiction and the evidence

sustained the judgment of conviction it is affirmed.

Dated November Uth 1913. Judge of the Court of
General Sessions.
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