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H_Oductlon thiq.Chunu t

le, &c. on complaint of‘\ )
JONES

mzi‘g‘ﬁc"

fhe undersipgned City

apreal allowed by Your Honoratle Court on

day. of Oetober, 1917, 1

Laws 1909- Cone,
amend by Ch 598
)1915~-prostitution 4n a
Tenement House.

Magistrate herewith makes return

i the above entitled case.

The defendant, aria
?1ty'uan15trate Samuel D. Levy at the
City Magistrates' Court on
ffidavit and complairnt

fficer attached

ild make affidavit that on

farcia, was arraigsned before
Second District

he 31lst day of August, 1913,

O, Jones, a

the Central Office Squad, who

e 30th day of ugust ;

at about 11.40 o'clock o
dew York,
knowingly and wilfuliy did

e ordees
vae sI'1C
5

N\

thé 2&th

o

and. County o

7th floor, West, said premises beins in the Borough. of

lianhattan, tiien and

there a

tenement house within the meaning of the Tenement House

f.aw, being a house or building, or portipn thereof,

families

and doing

asked that the said defendant

pursuant. to article

or residence

ad ‘ L F 01 33 &

150 of

: 2 amendsad
1909, Consolidated Laws, as amendec

that sha

chapter



~sald trial being sot.ror'kugu:t,arst at 8 o'clock p. m.
.Upon the rcsrfaignmcnt of the defendant on Augd.t 31st
the gn:i was again postponed to Septembhr Zhd at 9 p;m;
and again it was adjourned to aeptember 4th at tﬁe
;aqust of the defendant, and at defendant'Q reguest
A e it was again adjourned to Septe.ber 29th ‘at 8 o'clock
E: o B Me at which timé it came hefore the undersigned

"ity M@gistrate. The defqnd;nt's counsel interposed

g ' i .
s an objection to the jurisdiction of the ¢ourt, which

Objection was over-ruled, and I did oroceed to an exam-
inatior and trial of the above entitled case.
Nrs. Tom Lewis, being duly sworn as a witness on

sehalf of' the people testified that she resided at'No,

245 West 51st Street in the Borouch of Manhatian, City
f New York; that the house was kh:&n as "Times-Court";
that she was living in the said premises on the 30th
day of August, 1913, and that she occupied three rooms
in said premises and that she did her own cookinghqn

said premisoé; that she was married, and tnal 1er family

consisted of herself and nusband.

: Mr. Thomas F, Manville, Jr. being duly sworn as. a

#itness on hehaif of the people, testified that ne
resided. at No. 245 West 5lst Street, Borougnh of Manhattanyp

City of New York, and that he was living ilnere on the
; 2 Pl '
30th day of August, 1913; that he occupied an apartment

of three rooms, and that he lived at said premises with

nis wife, and that they did their own cooking on said

réamises.

i~ Fred Hickey, being duly sworn a8 a witness on behalf

5+ 4he people, testified that he resided at No. 245

l 1 i % % 1
! oyt S1st Street, Borough of Manhattan, Clty of New Xork

»




('u ‘!’o. 31, ﬁhlt e Tived ﬁm
with hiq 'ito anc ch‘ldren, that theré were throc in

nil_fqmily, and that he occupied th:ee rooms, a living

room, a bedroom and a kitchen; that they did their own

‘cooking on sald premises.

"William O, Jones, the.complainidg officor, being

duly sworn on hehalf of the pécple, testified that he g
was ‘a4 police officer of the FPolice Department of the

ity of ¥ew York, attached to the Fourth Inspection

nistriet, Central Office. That on the 30th day of
August, 1913, he visifed the premwisés known as No. . v ’i_
West 51st Street, in the Borough of ﬁannatnap; City S

uf New York; that ne visited said gremises at about .

= L.30.0'clock -p. m. That he was accomnanied by

inother person. The witness f ner testitiea that

after he entered thé vremises ! it to the 7th floor;

. i:J,'-"",'L.-wt the man who was with this sg rang the bell,

nd-that the defendant opened th® door and she said "Come

(1" and conducted them along a hall to a dining room,

<+

uid the other man introduced this witness as

My

:;‘ o , Schumacker from VWashington; the defendant said "have

!‘:‘J'!‘ Iv : o 5 . A |

Tl e seats", 4%e1defendant_aaxed this witness if he spoke
53¥A ' ! Spanish; ‘witness answered that he did not speak Spanish,

and the defendant asked him was it as warm in Washington

18 it is here, and ‘he replied it was pretty warm there,

"but you have a nice hign apartment here, it is nice
and :ool”;'defendant said "Yes", fTnat she had been
i gre ten months and it cost her SevenL"-llve dollars
I o smmisasass e
i B thh; ehe said "Yhat kind of a vifl ggivou prefer,'

f' : . short girl or. tall girl?"; witness replied "I don't
o 3 f ]
7

: o

nave any kind of girl I:frefer'; and the defendant went v .
‘o the hall and said "I will telephone for the girls;

upstairs®, That she went teo ths hall, ab
o
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- five n&nutos after lho telephono one- girl came 1n.

* had -m cqnnrnuu ovu- ‘the tolcphom. md tlut -hout

and she said to Mr. Candeau "This follov is for you",

and after a short conversation witness heard the

'Qofendcnt say "I yill show you noﬂtﬁg room."; that this

first woman who entered was known as Marion veeley,and
w?tnedg saw Marion xeeley and'yr. randeau go into a
-oedroom; shortly’afterwards the defendant brought in
another girl, known to, witness as Evelyn YNoe, and said
ﬁhia girl 15 for you"; that this witness had a short

Jnveraation withghvelyn oe, in which she said she was

in the moving pidturou; that this witness‘aid the
t

moving picture b iness was danggrous, and Evelyn Noe

”
said "No, 1t is n t 80 danneroua because they use

dummies sometimcs', and Evelyn ¥oe said "rets you and I
%0 to a room", and this witness said "Very well" and
they got up and the defendant accompanied .them to a
jedroom, to the aoor cf a bedroom, and Evelyn Noe

sat on the bed; that Evelyn loe was dressed in a kimona
48 also was Lhé defendant; that Eﬁcljn Y¥oe Took off

her stoekinges; the déféndant said "The price for this .
4irl will be twenty dollars"; witness said "That 1is

teo much money"; .Evelyn Noe said "That is the price I

tlways charge." The defendant said "Didn't he tell you

7ri§e would be twenty dollars?"; witness said
"s& didn i;; the défendanc then walked along.the hall

) %ptﬁ the bedroom where this wiiness saw

iarion yéeler and Candeau go previously; that this
witnc;g.ﬁpnt along to the same bedroom and there saw
Marion V\élej lying in bed with nothing on but a little
chemise, and this witness quesfioned Mr. Candeau in

Lhe @ esence of tho défondant'anq Marion Keeley; that

tnis witness then placed the defendant ahd Marion yesley




Ml

'tovtnp tplrﬁntnt. thnt otficor auttor was . de'altsirt. s
.this witncls called out of the windo' and he came up, S f!>

and ;ftor Officer Sutter got into the apartment Bvelyn ﬂvfﬁ;7

Voe said to this dotondnnt "What do you mean by bringins

- defendant said "I didn't know they were dctoctivcl{

ne up to thil place to gct into troublc' The ’ o ‘r-
4

besides I was not going into bed with them. It was

"you who were going to bed with them"; she said "You

are worse, you are rdnning the place",

The further hearing;in the case was then adjourned
“o the 30th day of September, 1913.

After hearing the testimony of the defendant in
her own bhehalf, and the tesﬁimony of the several witnesses
called by her, I did find her guilty of a violation of
the Tenément'ﬂouse Act,_ﬁection 150, chapter %9, laws of
1909, and adjudged her a vagrant, and as provided by
law I Aid comnit her tq the workhouse of the city'df
¥ew.York for a period of six months.

From all the evidence before me I wéa.satisfied
veyohd a reasonable doubt, ‘

First: That the premises known as No. 245 West 51st
Street, Borough of Mﬁnh&tt;ﬂ, City of New York, was a
tenement house withMn the meaning of the Tenement House

Law.

Second: That the defendant, wéria Garcia, did Poifee
rnowingly reside in a house of.prostitutibn or assignation ’
Ln.a tondgent house,

Third: That she kept and maintained a house o
aroatitutidn, assignation or ill-fame in a tenement
ouse in violutioﬁ of Chapter 598 of the Laws of 1913.

Copy of the affidavit and complaint, commitment,
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b 15% stenographer, arehereto attached ui 7
-made part of this return. \
All 61‘ which is respectfully submitted.




Bl Sl i 2 in s o b o mm being duly examined béfore the und
, on'the annexed charge; and being informed that it is h€~ right to ‘2
-tz,nmt in relation to the charge against ig«_; that the statement is designed to enable
h if he see fit to answer the charge and explain the facts alleged against ke ; that he

is at liberty 1o waive making a statement, and that h<waiver cannot be used against h t‘k 8
< om the trjnl £y . : , :

R e e avlon 5 o e W0

to

Queostinn. What is your name?

. v f‘ ‘,
sy, )‘/‘ G- ‘. %/' e/( e - : : =L 3
‘ : ; ‘.*

Quesiion. “How old are you?

Question.  Where were you born?

Answer. rgj)w

Questicn. Where do you live, and how long have you resided there?

v W, 59 L£L4 ‘7 ;%,,M.

‘ MSLHL,
& 5 Queition.  \What is your business or profession? g ° s
b | . s
! Lz er. 4W%——1 =
: Quesiion . Give any explanation you may think proper-of the circnmstances appearing in the
testimony against you, and state any facts which you think will tend to your
exeulpation.

R e B
= - . /L"‘/L& . Lu (2 5% P /r?ﬂ/; a_. a.
! ‘ Date «:.‘t' arvival ih United States? 4 3, 5 / ; o é'

: How long in United States? 4 6—\/7{0"1/(1_'— , A

Arrived at i;l'ort):) W d (

Arrived under name of //Z"'M? 9"/&1/@
: -
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L ' . AFFIDAVIT -PROSTITUTION IN TENEMENT HOUSE
4 X 4 . Art 8, 8oc. 150, Chap. 99, Laws of 1909, of the Consolidated
: : 8. as amendod b y C hun 595 of the Laws of 1013; Art. 1
Z M J !, Subds. 1 and 2, Tenement House Law.
. . » . . - ’
First Division, City Magistrates’ Court, — District.
CITY OF W YORK ;
<nl'N"F" ‘)‘/‘ \Z1/ 2
. . }(./ée‘(w‘ (' A { i \
aged years, occuy Lrlxn\,//"aéle ? @%/& LA, , and ! é @
%&{ ——Gtreet, in ThL( ity of New quml\ 4] mw ‘
. iJo
befig duly sworn, deposes and says, that on tlu widay of .swer s 9 jatut” =
uA The (."-ity of New York, in_the County. of “44/ /0 g I a person oW/ ;: the (h! ponent as
./LM a%e a s e,k (7 e KNOWINEIY an(%ﬁi(l Aan (l(&d
Lo K of = e Aisinrinc .l L M@M
&,%4. uyuaﬁ taclon ("LLL/\AL LI/ X ot - ‘*\J\ ~

' 7 e 57 = :
,,,,, = i == iy 8 ion WL ;
premises N t‘f T3 e W&m S7 Street, inf!f:' Borough of “Cec X fam
f New York, County ,)1( sV 4 (-’1‘/, then and there a i£‘|1('li{4‘l1! house within the

*in The City o

meaning of the Tenement Housé Law, being a fouse or building or portion thereof, occupied, in whole
or in part, as the home or residence of three families or more, living independently of one another and ,1(,;m
their cooking upon the premises. Deponent further states that he is not related to-tl id defendant by blo
or marriage =

WHEREFORE, deponent prays that the said defendafft be adjudged a vagrant. pursuant te \xl'. “le

Section 150, Chapter 99, Laws of 1909, of the Consolidated Laws, as amended by Chapter 598 of the Law

1913, and that S _he be dealt with accordingly

3‘1{3 : ZMELMM @ %

e R O ‘%/A{ |
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| COURT OF GENERAL SESSIONS OF THE PEACE,
¥ IN AD FOR THE COUNTY OF NEW YOREK,

| —
AR A AL L LR ER L AR R R R R R Rl R R L ~

THE PEOPLE ON THE COMPLAINT OF :

Fol, 1 ?

‘.

VILLIAM O, JONES, .

"
v
”
againest
"
fARIE GARCI n
IE GARCIA, :
J dar - A ] 1 °
|
i
B ASI J NOTICE, that von the annexed gffidavit
T2 F. "/.i'f" verified the 22d dgy of OCtober,. 1915, a
omplaint, ' tenogreaphe inutes he -
I ¢171 &L E 1 i . 's ! =
i o ‘\' |
" m, 13" 1
p

urts
: RO : ) mnha 3 . 3 ount ) & W YUrk’
13/‘ day of Octuter, 1915, a1 30 o'clock in the
Y, ) fter 3 unsel can

Y ¢ Yo
Y #P 8y &7

YOURS &C.,

TAMES F. MACK,
Attorney for Defe: aant- Appell ant,
257 PBroadway,
Borough 0f “Yannhattan,

v " ’
New York ALY .



NHNGE

B THE COMPLAINT OF
M 0, JOMES,

- agamnst’

£

;(

ARLIE GARCIA,

- Defendant-Appellant,

_ AND NOTICE OF
R PRRMISSION TO

engant-Appellant,
7 BROADWAY,

NEW YORK Qam.l 1

o g T —
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i,oce of Criminal Procequre,

_Becona District, First Division, on the 318t agay of August

‘amended by Chapter 598 of the Laws of 1913, in '

A T

MQm -mmormnm,
xrmmnmcmormronx.

THE PEOPLE ON THE COMPLAINT OF
' WILLIAM O, TONES,
against
MARIE GARCIA,
Defendant-Appellant.

LUR B LR L R R R R RN R R BN R R RE RSN

ST ATE OF NEW {ORK, g :
CITY OF NEW YORK, 88.: . : :
COUNTY OF NEW YORK ) * ; ' "

JAMES F. MACK, being aduly sworn, says that he is

an attorney amc counsellor at law, having hie office at

257 Broaaway , Borough of Manhattan, City of New York,

That he 18 the attorney for the above-named Marie Garcia,
defen cant-appellant herein, anc makes thie affidavi

her behalf, under ahd in pursuance to Section 781 oi the

As appears from the eazl:::ln copy of the complaint
hereto annexed anc marked "Exhibit lv, the above-namea Maria
Garcia, wae arraigned before the Hon., Samuel D. Levy, a

City Magistrate, proslainc’ at the City Magistratee' Coux't,‘I
|
1

1913, on the complaint of the above-namea William O, Jones
a police officer, charged with violating Article 8, Sectin#

150, Chapter 99, Laws of 1909 of the Cunsolidatea Laws, as

"That on the 30th cay of August, 1913, at
11.40 p, m.,, in the City of New York in the
County of New York, a person known to the de-
gonont as Maria Ga.rcia. knowingly and wil-
ully did demand from deponent the sum of .
twenty dollars as the p rf for sexual inter- \
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ooy
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e
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course with a woman known to deponent as
Evelyn Noe, Whereupon thie defendant

took deponent ana the saia Evelyn Noe to

the door of a room in the premises No, 245
West Elst Strect, 7th floor west,in the
Borough of Manhattan, the City of New York."

That on said 3lst day of Auguet, 1913, Magistrate

Levy remanded saic defendant to the 9th District "apletfatOsf
Court (Women's Night Court) for trial anc fixed defendant's
bail ‘at $500.00, which was furnieshed, ana aefendant was

releaged on gaid August 31, 1913,

That thereafter and on the 2d day of Sentember, ir

saiad 9th Dietrict Magistrates' Court =t 7' o'clock in

the evening thereof, the trigl of sald charges began before
Magistrate Campbell anc three aifferent witnéesses were

examined by Assisgtant District-Attorney Sullivan nadg ¢crogse

examined by deponent, as attorne or aefercant, et length.
Tha gfter { e e k| ¢
1}
Figt teiChamphell «
- b -
4th, 1913; that on said September 4th, the said case was

azain aajourned by “Magietrate Campbell to September 24 .
19135, the reason for samid aajournment as given on the back
of the complaint. be ing statea:
"Sept. 4 Req, of geft, ana after con-
sultation with Police, with approval of

Chief City Marisgtrate & for public
-reagone, Sept, 24 at 9 p, m, "

What these consultatione relatea tc or what put Ll
reasonsg existed for an ad journment of twenty daye doeg not
appear of record, nor did deponent particlipate 1n salg con-

sul tations or know vhat the nyblic reasong therefor were,
That gn saic 24th aay of September, when saic case

came on for continuance of the trial, the Hen, Hemy W.

Herbert, City ﬁawxﬂtrate

wag 2Atting 1n ®lg Loo

wraunpon wne |
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attorney for aefendant, statea to Magistrate Herbeststhat.
ferred to said Maristrate Campbell for conclusion,

for aefencant, to comunicaxe with Magistrate Cumpboll

Borough of Manhattan; that said Magistrate Campbell stated

Wagietrate Campbell haa proceeded to try gaia case on '

September 24, ea aeponent asked that said case be re-

'brewon, Magistrate Herbert adjourned the case to

September 29th, ana 1natructod deponent, ae the attorney

and see if he wished to continue the trial of the case.
Whereupon, deponent communicated with Magistrate Campbell

on September 27th, by telephone to his office in the

he was busy with other matters, and although deponent
urged him to continue the trial of said case on September

29th, he refused.

That when saiq case was called before. Magistrate

o o, | i
| Herbert on September 29th, he stated after reciting the

A
A
g

when Magistrate Herbert assumed jurisaiction to aisplace |

previous proceedingg in the cace:

"Judge Campboll in the meantime having
left this Court to sit in another Court,
in accoraance with the rotation rules,
the case came up before me, ; # airect
that the case begin DE HQVO,(S.“[.P.Z)

Deponent wae ifformed by Chief Clerk Rloch, of the
Chief Magietrate's office, that Magistrate Campbell aia

not git in any Court on September 29th or 30th, the qates .

him in the continuance of the trial of this case, There- |
fore, the grounce assigned by Magistrate Herbert were in-
correct; but had they been correct they woulg have been
1ns‘uff1ci‘cnt to give him jurisaiction, as deponent ghall

presently show,

Deponent took two proper oxqoptiona to Magigtrate

Horbcrt's proceeding with the case, upon two g Junds, i




4=

S - the following ubrds:
: : ” First:

"Defendant's Counsel: I make a pre-
liminary motion that there hae been
two hearings before Magistrate Camp-
bell and we take the position under i
Section 73 of the Inferior Courts Act, ' ;

. that your honor ig without’jurisaiction
to act." (S.M,p.2),

Second:

| + "1 take a further exception upon the
ground that the defenaant having been |
& ‘once placed in jeopardy anda no reason- L :
i ' *  no sufficient reason existing under '
‘ Section 73 of the Inferior Courts Act, : |
' that Your Honor has no authority to try :
thie carce, That the efenagant cannot N
o , be twice placed in jeopardy for the same !
1 offence, . She has once had her trial. .
[ - s

Th'ere is no sufficient reason existing
under that section for Your Honor to go-:
on with the case,” (S.M.P.3),.

Magisgtrate Herbert was without jurjiﬁzpiiir in

I the case in the face of defendant's objection as above set

“th. ihe groungeg stateg bv him atre L st aca( Li a il

»
» CR R PR R i
'1 = == : 5
. . The only authorifty a magistrate has to trarisfer a

15 pending charge or complaint before him tc another magistrat
is found in Section 73 of Chap. 659 of the*Laws of 1910,

(known as the Inferior Criminal Courts Act); that section

| XXXXXX "No charge, complaint or person

I brought ‘hbefore one City Magistrate, ex-

h cept as provided in this section of thisg
act, shall be sent before another magis-.

s trate, except for acequate cause, to be
fully anc at once entered upon the records
kept by the respective clerks and signed !
by the Magistrate.” ' d

]

|
§
L : :
71’ ¥ IHis in part as follows:

The only causes recited in said Section 73 as }

14 | adequate for the transfer of pénding charges or complaint -
from one magistrate to another, are:

I " "If a vacancy exists in the ofyi

: o4 ¥ r ata - B | .
aglsty 4}["‘ . the illness, hss
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16

‘inability of any magistrate assignea to hola
any City Magistrates Court in either
division prevents his holaing the same.,"

There is no adequate cause as contemplated and

required by saia Section 73 "fully and at once enterea on

- the records,"” of this case "sirned by the magistrate,”

‘Nothing appears upon the record saia or aignod by Magis-

tr;telCampbell, why he transferred this case,which was
half tried, to.Magistrate Herbert to be bogﬁn DE NOVO as
roquirOd by said eectipn, that deponent has beer able to
find. |

True, wagistrate Herbert assigne a reason why he

assumes jurigdiction over the case (S.¥.P.2); but that

reason is not one contemplateu by saia Section 73, .and as
before stated in this affidavit, the ground given by

Magistrate Herbert did not exiet in fact, for Magistrate
v

Campbell aid not sit in amy Court September 29th ana 30th, |
| the dates on which the case was tried.
e o :
Moreover, said section 73 provides simply for
transfer of pending"charges or omplaints.”. It goes not

contemplate the tranefer .of a case which is half itried.
The second exception taken by defendant:
"That the eefencant cannot be twice placed
in jeopardy for the same offense. she has
once hac her trial® (S.¥.P.3)
was good and cefendant should have been discharged undes
the reasoning, in
202 NW. \.l 138,
For in the case at bar, as in the Sgablile case,

the jugges right to rminate the trial and remand the

prisoner for another trial was regulated by statuts, =«

4

in that case, as in this, asegquate grounds *°¢ ae jRogr
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action daia not exist in the statute,

It wae said in the Stabile case, SUPRA, page 150:
"lf a person accusea of crime is placed
A upon trial therefor upon an indictment
duly found and sufficient in form ana he’
pleade thereto, proceeds with the trial
before a jury duly sworn to try the
issues 80 joined, he is placed in jeopardy
within the consgtitutional 5Srovisgions.”™
Substitute .the word "macistrate" for the word
"jury" in the above guotation from tne Stabile case, and
the circumstances in case at bar are identical. In both |
cages the judees authority was limited hy statute,
That at the trial before Magistrate Herbert on the|
29th and 30th days of September, 1913, in said Kinth
r
District Magistrates Court, the complaining officer,
William O, Joneg, wags the only vitnegs in behalf of the
People, who testifiea as .to the violation of Article 8,
Section 150, Chapter 93, Laws of 1903 e Consolidated
Lawe as amended by Chapte ; the Lawe of 191. (8.7

P.14-35),

The defendant testified in her own behalf (S.¥.P.

37-74, Her character witnesses were her husband, Oresto |

Garcia (S.M.P.74), her brother, John Rabello (S.M.2,76),
Ricardo R. Pardo {(S.V.P,78), Emanuel Jemenez (S.¥.?,80),
Emily Steinacher (S.ﬂ.9.52), George Lloyd (S.M,2.,83),
Louis Boena (S,'T.D.bd) and h-:ne's A. Turley, an attorney

at law, who had acted for her in civil matt s 1 : 14
four years: (8.M.P. ﬂ?)_A

he magigtrate after gaid trial, found agefen
guilty of wviolating the sai gecti :;'. under which she was
arraigned and tried, anv sentenced the aefencant ¢ sl

monthe in the work-housge (S, M.P.95-96),

Duri the 'tri
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motion wae made to ai’cmiuA the complaint upon the. grouna

. that there haa not been ghown any violation of Section

150 of the Tenement House Law, upon which the compl aint
was brought., This mot.ion. wae denied and an exception
duly taken, although the stenograrher's minutee do not
show said aenial or exception (S.M.P. 35-3c6).

A moyion wae again made by defendant, at the con-
clusion of defendant's case, renewing the motion mage at
the opening of the case (S.M.P.2-3) ana the motion made
at the end of the People's case (S.M.P.35) ana a further s
motion to aismiss the complaint upon the ground that the i
People have failea to sustain their case. That there J
was no evidence to charge defendant with ;agrahcy under E
Sectiop 150 of the Tenement House Law; that the People %

had not proved their case beyond & reasonable doubt, which|
¢

) o 3 \

motiong were genieqg S.M.P.91-93,.,
11 sub

Depanent re:s ¢tfull;

the errore committed by the Trial Court in denying the

part of this affidavit, other errors have 'been committed

preliminary motions (S.M.P.2-3) as pointea out 'in the f;rx*_
' 1
|
|
by the Trial Magi strate, in the trial of this defendant ;

on the charge herein, ana that for thesge rezsons the app&&l'
!

should be allowed and the judgment of conviction reveresed, |

Deponent desires briefly to call to the attention

of this Court:

I8

=

Appellant was tried, as already stated, charged

|
|
!
3 !
vith violating Section 150 of Article 8, Chapter 99, of thi
Laws of 1909, as amended by Laws of 1913, Chapter 598 which

: |
reaads: !

"VAGRANCY: A persop who: ‘
1, RoWtcite WOTIET to entsr a house of
{




s A TV W

prostitution or room in a tenement house or
any part thereof for the purpose of prosti-
_ tution; or, i :

e AL ¢ % ' 2, Indecently exposes the privte joroon for .
iy ¥: : the purpose of prostitution or other indecency;

v or,

3, Commite prostitution in a tenement house
! or any part thereof; or, '

- . 4. Knowingly resides in a house of prostitu-
. 25 ‘ tion, or ageignation or ill-fame of any des-
' eription in a tenement house; or

5. Keepe or maintaine a house of prostitution, i
assignation or i1l fame of any caescription ig a
tenement house, shall be ceemea a vagrant, ana ;
upon conviction thereof ghall be committea to P
the County Jail for a term not exceeaifig six i
: ~ months from the date of commitmept. The ‘pro- ' F

cedqure in such case 'ghall be the game ag that ‘
. provided by law for other casesg of vagrancy." -

There ie no means of ascertaining from the com-
plaint or from the testimony which of the subdivisions of

this section were claimec by the People to Have been

violated by the .efencant herein. There can be no con~-

26 | tention that the subdivipione : 3, 4 or 5 apply to this

case; for (a) the gefendant dz_va not indecently expose the
‘private p.r;sor‘ for the purpose Qf prostitution or other
indecency; and (b) adefendant aia\ut\comnit prostitution
in a tonémﬂnt house or any pat thereof; () the cefendant

did not knowingly reeside in a house of prostitution or as-

signation or ill-fame of any oeseription in a tenement
houge; ana (d) the def endant did not keep or maintain a
house of prostitution, or assignation or ill-fame of any

27 description in a tenement house: and since no offence coverjing

these particular subdivisions were chai‘gea or proven, they

may be eliminated for the purnsose of thie argument,

K] A : ' From the complant ana from the ‘eviadence the only
,:»- ] . ) po.llibll question that can 'arise ir this case 1s "Did

| aefencant violate gubaivision 1° ¢ Section 150 & Rve
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. statea", which reads B &t Sl

« K

joxamination to- connect this _defer.n ant with a vioclation

iuoré, under saia section, upon gefengant's parf;‘*"‘aﬁf as

vatory, he seeked further to connect the defendant ana

"A pergon who: S : B O
1. Solicite amother to gntor'a house of - ' vf'r
prostitution or room in a tenement house or f
any part thereof for the purpose of prosti- SR

tution. " : , ! S
Iﬁ ‘thia connection, deponent cdesires to call to $x+
attention of this Court t}iat the oniy testimony given on |
‘the part éf the People was tﬁe tegtimony of the complaini
witness, a policeman, A reading of the testimony of the
oomlainmt-ehotu'th& no act of sexual intercourse 'was ‘
comnitted in thegpartment; that nothing improper was -aiai
or nono. by thie defenoant aui'inp the entire time that b
complainant was in the gpartment.

The policerhan's only evidence on hie direct

of esaiad Section 150 is that while he was in the apartment
of defendant omne:
"Evelyn Noe saira to me «'Lels you aha I go
to a bed room,' so I saiq very well and they
got up and -this defencant accompanied ue to
a2 bea room.” (S.¥,P.18). 4
He haa no relations with her (S.M.P.32). ' Assumi

the policeman's story was true, there was no soliciting

usual with the evidence of policemen in concocting their

testifiea: . ; g |

" "Mhis .defendant said 'the price for this
girl will be twenty colldrs'" (S.M.P.19).

He paic no money in the abartment (S.M, P33/,
The foregoing ie the sum and subetance of the

peliceman's evidence, so far as relevant ana material, o

—

connect the defendant with = viclation of sala Sectim

of the Tenement HWouge Lav,
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' v ana t bed rdome (def't's Ex. A, a aiaqram of the apart-
‘G%QW‘MM £ty i |

‘ -'10- : .
His ovtanoc 1t true wae upublo of corroboruuou,,

for he testified that he was brought to uronmt'o apart-
ment ana introguceéd by a Mr. Canco (8.%.P.23) whom he knew
] (8.!.?.22’ as a gtntleman from Washington (S.M.P.24),

|

i
f
I
Is

Cando was in Court at the instance of the People aifforon'té

j nights during the tr1a1 but coult not be found when ao-' :
| ponent wished to put him on the stand (S.M.P.92). ‘Why |
did they not put Cando on the standl? ” ‘
To ghow that this same Cando held the defendant 1ni
regpect and regard, deponent had her 1¢0n_t1‘ﬁr his aign‘iturJ
©n a letter which he had written her July, 1913, but a A
_week or two before his betrayal of her. It was offerea |
in evidence anc excluded, but deponent had 1t ‘marked |
p Giloppy ) Arheck, ia s
"Dof't'a Ex. B, for identification A-vc 1s herewith sub-

mittea for the Court's consideration.

€ B'C QN D:
The eviaence of '33;(:"'_1‘.:1 nt 18 stral r"‘xuj’uriara and
convinecingly honeet, and when taken with the surrounading
circumstamces connectec with case, to wit: that the apart-

ment coneisted of but four roems; a living room, kitchen

ment), ena that she livea there with her husbana ana brother, -
and the evidence of the seven businesge men, including a
former lawyer, who testified to her good¢ chat,aétu‘, make s
the conslusion almost irreegistible that a great mistake hat#
been made in the conviction of this defendant.
WHAT 18 THAT KVIDERCE? v

. The tlforidant's apartment consisted of four rooms:
a living room, kitchen ana tvo d rom(g M, P.41,Def't's

Bx, A); aofez?'-.nt was married .Tu:Ly 2.1 1913 (DOf't'a Ex. gU

She lived there with lar hushand (a Cuban who goes not ape

}
|

.ot
L4 e
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Bnglish,S.M.P, 'u)_ and her brother (8.M.P.55,49); her brother .
occupied one room aﬁd defendant and her husband the other
(8.M.,P.53). She was Spanish, ana there was a circle of
Spanish speaking ‘ploplt'-laaio'e, a gantlemen--who
frequently met a her house (S.M.P,.50). They knew hor.
bfothgr ad her hueband and each other (S.Y.P.79,81,83,84i
86,88), smong whom'wae Cando (the gtovol who touok officer |
Jones to the house) who was introduced by the character
witnese (S.M.P.49) Pardo, who knew defendant well, havinij

jro
worked for the - mame firm two years (S.M,P.49). Cando h

been a freguent vlsltor'to the home of agefendant (8.Y.P.49). -
. On mugust 30, f513 r‘axmo rallen defendant on the
phonn twice and stated that he had a friend fom Washingfion
who was connectea with the game firm as himself, and that
his frienda wés leaving for Waﬁ11npton at twelve o'clock. |
Thie was about ten o'clock, anc he ..:—'"?.{tc to entertain
him anco aJ".T.cL‘ to-know of as_'f-‘(.;w t anc some oY the girles
friends of defencant whom Cando had met at defendant's hoy 30,
would go but anc heve supper ana go tg the Palace de Danc
Defendant statea to Cando'thzﬁ her husband and brother h
gone. to the theatre anc that she was tirea out; thst a shdrt

r

time later Cando came to the apartment anc 'phonec to the ;
apartment of cefencant that he and his friend were down- {

gtqlro. They were adnittea to defenadant's apartment andi

Cando introduced the friena as Mr, Shoemaker, but who was
in fact the policeman, complainant Jones, Defen gant
showed them to the living room, where Candc_repegteq the
foregoing request to defendant, to come out and have

L.

supper, etc,, but gefendant refused.. Defencant waus aro
e |
(8.M,P.24725,38~-38)., Defenuant st ;Laefﬂm Y s 1 Ain -

ant that if her husbana .
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39,

40

41

I\

‘up Mre, Keeley, whom he kpew, to go out with him ang his

.Ktoloy (8.m,p,47). 'Jure. Keeley went to aefencnntja

T

with them (S.M:P.44). ° Candoc tnen askea defendant to cdﬂ

friend (tno-'complu_nmt)'.“ Whereupon, aefendant called up)
lrnflxblloy; she wae in Mies Noe's apartment, upstairs in |
the same house (8.M.P.44,45,47). Defendant knew she use

to vieit Iil? Noe there (S.M.P.69). Mrs. Keeley. came to |
defen cant's apartment fully aressea for the street (S.M.P.

45), corroborated by complalnant“(éqM.P.zv),'where she met

Cando anda the complainant. Cando knew Mrs. Keeley. (S.M.P

{
1

46). The aefendant introaucea thé complainant to Mrs. i’
|
telephone and called up Mies Noe to go out with them, and
Mige Noe came to aefencant's apartment wearing a rain

coat (8.M.P.47). It will be notea here that both Mre.

Keeley anc Migs Noe came to the apartment fully dareseea fof

the street (S.M,P.45,47), although they livéc, anc came
down staire, in the same gpartment juge, to defencant's
apartment, Thie directly contraaicts the testiminy of t

complainant, that they came to the apartment for the pur-
pose which he alleges. Why dia taey come aresgsed for the
street? Because, as aefenaaht testifies, they were to go
from her apartment to dine ana to the Palace de Dance,

The complalnant; Cando, Mrs. Keeley anc Mise Noe

were in her apartment a few minutes when the 'phone rang.

ﬁ.fcnaant left the living room and went to the ena of fr:;
hall to answer it, Her husband was on the 'phone, anna -
he was on hls-w;y home . He wag at Times Square. Vi
defencant returned, she found them out in the hall. he

—_———— e —

\'told them her husbana would b€ Home in a few minute
immediately complainant put defandant under arvast (0,N, 0,
48-49), .

"
e,

",

}
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The tor-goxng 1- tho evidence of defenaant,

Inarn all the ear marks of truth ana sincerity. Ir

co.plltnint and Canao went there for the purpo-o for vhioh' ”-'

oo-plunmt a:uogos and testifies to, the -.mouncomcnt of

do!ondant after answering the phone that her husban‘ w-ul
be home 1n a few minutes frustrated their purpose; andg

complainant not be foiled made the arregt then and there

without justification, *

The aefendant lived in the apartment with he' hus-,

bana and brother,

(8.M.P.74,76).

both of whom testified for the defen se

The @efencant's puoa characters was vouchc

home, some of whom had known her a longz time and hag worke
with her for firms down-town in this ¢ ity \S.I.P.Vd,ao,sz,

. 83,86,87);  she was a stenographer then (8.M.P.60),
including Jemes A. Turley, who was har former lawyer in ;
civil mattere (S8.71,2.87). Ha nother hac alea two years
pch.Luug to her marriage, Jul 1, 1913, ana la&ft her $2,000.

for by eix diffax‘ent witnesses, who were callers at her

(S.M,.P.61).

Justice required and ihe magistrate erred in not

construing the evidence, so that the benefit of the doubt :

ghould have been given to the gefendant. The overwhelming

evidence and surrounding circumstances preponderate in

favor of defenaant ana absolutely negatives the sole

eviadence of complainant,.a policeman, The maglskrate :

erred in not taking into consideration the probabilities

of the complainant's story, uncorroborateg

as 1t wgs 110
eingle getail, the motives which would prompt 2 policeman
to testify as aia the complainant.

= .
plain clothes and hisjdesire to.-hold that detail,

He was detailég in

+
exe,

= . .

His evidence was capable of correberation, for he anfarec |
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apartment with Cando, Cando was ir

Court

|

evern 'ugﬁt, .

but was not put on the st ana ,m“w.-aq»-‘,;, 1€ when

degirea him (S.M.P.92),.

Had any of the foregoing cii
into consigeration by the magistrate
doubt should have been createg
defendant the benefit of thie aoubt,

been aischarged.

Egpécially ie this

congideration the frank, -open

ente mage by defencant, her hus
character witnesses who knew he ¢
husband and brothér; the w

nen; including her formn La

well. They all testifie ¥
desolated, by tne wora of sngle pe

with falsehood on his lips, under

with a false friend, a husband and

alone in grief anc mental agony at th

’
ingder malirsion tha 1 g
.
ev ! >
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48 | shown in the severity of the sentence. ‘Although the

evidence 1ig uncontradicted that the gefenadant was never

afore under arrest (S.YM,P,55), he infli¢ '@V the maximum
sentence, #ix months.
A careful | : i t : ¢
l N \ -
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Fomm No. 57a AFFIDAVIT —-PROSTITUTION IN TENEMENT HOUSE

Art. 8, See. 150, Chap. 99, Laws of 1909, of the Consolidatod

Laws, as amended by Chap. 595 of the Laws of 1913, Art
See. 2, Bubd nd 2, Tenement House Law

First Division, City Magistrates’ Court, District.

CITY OF NEW YORK ,
COUNTY OF Naser Qe |
(Ul LA g 8 e
( / R 4 < 1
aged ...~ years, occupation...t. . 05 A 4 %,’4 {0~ ..n(l,‘w'
: @‘ - ~Street, in The City of New York, County of ..\ 0. 53O PAT,

being duly sworn, deposes and says, that on the 20 —day of {4 - - 1915, atat i/ o

| J

", Mt a per on known to the deponent as e

n The City of New York, in the County of 844
o L b - L - o o7 ‘La :
M W ') LA (A know ;)x:gl\' and w :H&glr id r&(L_A.\aL—W“-‘A*

.ﬁdmﬂ\.,..uk; oot ARL, o { A isr8ant ' [Ae Plucet o

e Ll X AAN .f LA é
LA &p‘h«_A—u’ n_Ac ; ( f = L_ufv A » = R R :
(ﬁ_,a. Q.a8.a..4 M,&,QLL.-" . &t 1 e AROUY [ L0 Aan, ’Ldf‘,,l,/

Vet el ,_‘ oo ey 77 Td ‘}‘4 v ‘MJ 2
G : ‘ ) st £ oL . : : - { s & 10

premises No S, = Street, in the Borough of Ann - a~
; = y - : ) At
in The City of New York, County of Near—Y
meaning of the Tenement House lLaw, being a house or building or portibn thereof; occupied, in whole
or in part, as the home or residence of three families or more, living independently of one another and doing

Deponent further states that he is not related to the said defendant by blood

A% ., then and there a tenement house within the

their cooking upon the premises

or marriage.
WHEREFORE, deponent prays that the said defendant be adjudged a vagrant, pursuant to Article 8,

Section 150, Chapter 99, Laws of 1909, of the Consolidated Laws, as amended by Chapter 598 of the Laws of
« 1913, and that £ he be dealt with accordingly

Sworn to before me this . ~ / )

day of ... A LA } 191.9 \ :

Wagistrale
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THE PEOPLE, Erc.,
ON THE COMPLAINT OF

Violation
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Tenement House Act
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ST ATE OF NEW YORK. CITY AND COUNTY OF NEVW YORK.

18108
I, Jamee J. Smith, an Alderman of the "At; of ‘New
York, DO HEREBY CERTIFY that on the- 2lst day of July, A. Dl
at The City Hall in the‘C1ty of New York, I duly perf«rmdq
the MARRIAGE CEREMONY between Mr, Orestes Garcia of 245

West 51 St.,and Mrs. Meria A. Rabell of 245 West 51 sSt.

THAT the said partieg were satisfactorily made known to

me, and were of LAWFUL AGE, to contract Marriszge, and that
upon aue 1inquiry by me maie, there appeared ! legal im-

pediment tuv said Marriage.
I FURTHER CERTIFY, that the followin persons, f it
Emilia Steinacker
Luisg C, Raena
were piesent anc became sub-
gcribing witnesges to said Marriage.
(Commigesioner's Seal)
James Weldon,
Commigsioner of Deegs

New York City, Tame g J, Smith,
slgerman New York City,
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‘Deft, Ex, B for Ident.

1913, L

Boston, Mage, July

Srta. M. Rabell,
| 245 West 51lset Strect,
| New York City,

|

Dear frienda: -

Just a line or two to agvise that I am here
in Boaton foi fe: a8y 8. I' have hee { )int of
‘}AY \ ! € 1 New Y< rK, Wt have eal extiremely usy.
d shall € I'ne € r1 e € £ i a )me
a . L XD € trip to Cu thing
1l can ¢ 1 t , a0 not eci 14

M1 Jard( L ENE 1 ’
Fr dvicesg, 1 ell e ) L8,

Your y 8i1 =

‘;aLcr..b/y ‘ Pedro J,

»JCTr ten

gd |
L b
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_emr'or‘amnxr. SESSIONS OF THE PRACE : 3 j
IN AND FOR THE COUNTY OF NEW YORK. | ' j o=
------ﬂ.- : '-'
-----------"-----ﬂ--‘--ﬂ-ﬂﬁ---ﬂx
The People of the State of New York H - :
-against- :
Marie Garcia, H
e - - . . - - - -.---————-fcn-—;- ————————— -.x
OPINION, .

CRAIN, J.- This is an appeal from a judgment of the
City .i‘iltrlt.-‘COQrE convicting th§ defendant of a violation
of Section 150 of Chapter 99 of the Laws of 1909 as -.nﬁod
by Chapter 598 of the Laws of 1913, commonly known as
prostitution in a tenement house. A reading of the testimony
leads to the conclusion that it supports the judgment. |

The learned counsel for the defendant contends that there
was former jeopakdy in that the trial of ihe dereﬁdnnt was
commenced before lugistrgte Campbell but not combletod owing
to this magistrates absence and that thereupon the: trial was
commenced de novo and completed before another Magistrate,
which resulted in the judgment of conviction appealed from.

His contention of former jeopardy is not sustainable.
To constitute former jeopardy there must be not merely identity
in the charge but also in the alternative either a cenviction

or an acquittal or an unlawful termination of the trial which

prevented a convietion or acquittal. In the case at bar there
was identity in the charge but there was neither a conviction
nor an acquittel npr, if Section 73 of the Inferior Courts Act
applied, an unlawful termination of the trial. That act
applies and thereunder the trial before Magistrate Campbell



-,

-

v (2) "1
waw lawfully terminated and a new trial before Magistrate
Herbert lawfully had.

The section in question (Section 73 of Chnptor 659 of the
Laws of 1910, commonly known as the "Inferior Courts Act")
provides that "If x i x the absence of any Magistrate assigned
to hold any City Magistrates Court x x x prevents his holding
the same, any other City Magistrate may hold such court, and
the fact of such x x a#sence x x shall be adequdte cause,
without r?rthor entry upon the record for the transfer of all
pending chalfges or complaints in said coust, if the Magistrate

apposring and holding such court shall elect to proceed therein.

This was not a preliminary examination but the trial of
the defendant for an alleged offende triable in a Magistrates
Court, The defendant ‘had been complained against., The
question of whether the complaint was well founded was unde-
termined. It wag, therefore, within the language of Section
73 above ﬁat forth, a "pending complaint”, The.ﬁugistrate
before whom the trial had begun was absent and the Magistrate
appearing and holding the court elected to proceed. ' The leav-
ing of the matter undetermined and pending by Isgiltr;to e
Campbell was not wrongful but was authorized by the statute

_referred to, and the Stabile case is therefore not in point as

there what was done by the court was held to be beyond its

statutory power,
As the ligistrutc had jurisdiction and the evidence

sustained the judgment of conviction it 1- nrrir-od.

'll)

Dated November 1lth 1913, Judge of the Sours of
y General Sessions.
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