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(A jury wii'@npunolod and swWorn.) o
(The Court admonished the jury in accordance with Section

‘ N\ henky . 4 Y
.415 of the Code of Crikinal Procedure, and took a recess for

¥

_ fifteen minutes.) ; !
e o AFTER REOESS ..

(o L

- " WR. PALMIERI: Will your Honor permit us to add to our
plea the plea of former jeopardy? I have just been informed by
Associate Counsel that these men were tried by the Warden of

*

the City Prison, who had juriadidtion over themm at the,g:me of
this occurrence, .when the fight#occurred, and he punishe

the
defendants,by ten days of golitary confinenan;.
" oux Goure: w511,'a,;iea of former jeopa¥dy mist be made
B . in writing. I cannot waive that formality. But th:; ie not‘?
forﬁer jeopardy. They are charged here with a felony, and no :
COﬁrt, except this Court or the Supreﬁe Court, bhas jurisdiction
of felonies in this County. They‘;re charged withﬂhavingic6n;;
,.Hmi§§§d a félony'inathe County of New York.
s PAMIERI: wiﬁén, if that is tée case, the Warden should-

'1~‘.n'¢‘have punished my clients. ¥

b THE COURT: Well, that is ‘dnother matter. - That iq.dﬁiafti-

) )

- ] oq‘priaon discipline.. I suppose he deprivedyt?om of‘certakl'pri-

vileges which they ordinarily would have been éntitled to under

the prdson Tules. If there was any merit in your plea, I wpuld—

‘illoy you an adjournment and an oppor vity to put the plea in,
} . writing. However, I might take that

0 Consideration in any

¢

7
B




punishment which might be inflicted, in the event of a convio=

tion. 'But the plea of former Joopu}dy-noana that they have bo.i 3

previously t:iod_ﬁy a Ooﬁrt of competent Jur{qdigtioﬂ. and ‘0', u

qﬁittod oi/éohviotedlfot the same offense. But, of_douroo, that

implies trial in a Cdn;t of compepdnt jurisdiction.
., MR. PALMIERI: Well, then, your Honor will not forget the

factx thg{ my clieﬂf has‘served'tqn days of solitary confinement

L in a cell. . “And T understand that both defendants and the com-
L ; 3 ¢
! p;ginant also received ten days each in solitary confinement . gk
h 3  ===0000000~~-~
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r4 o
m P‘OPEI'S TIBTIIOIY.

BllJ’LIII BOH!EIDER.ofoloallloxﬂtrclt,l‘

Q Now, Schneider, how long have you been confined in the

Tombs? ' A Fifteen months.
Q <Do you remember what date you were ffrat arrested on? .

& : : Q Now, you have pleaded guilty to eox" & have you not?

A I Wa.ﬂ arrested the eleventh Qf May, 1914.‘

A Yes, to manslaughter in the first degree.’ : """“'*
Q- Have 'ybu been sentenced yet? A Not '_yet:,
- b4 3 Before"whé:t'gudgﬂid you plead guilty?" -;A‘ Bef?re Jus~
tice D@via. . ; ‘ p :

! 1
g pove -Justioe DAVIS, Of ihe Supreme Court? A Yes,
-
wde, { ’ g
Qi Q Have you ever been convigted of ‘any other-crime? A Np,
\ Vo) ko . ol |

sir, !

<‘ That 1a'the only one? A 'Yes, eir.

i "\.’! y s
| Qj’)w, during these fifteen monthe that you have been here .

|

in the Tombs, have you been over to the District Attgrney'a‘ of -
e fioe 8t all?
MR. PALVIERI: I object to /that as immaterial, irrelevant R

and incompetent. 00 5 ' ; [

PR o —~ron-c S0

‘THE COURT: lell,) I 111; allow 1t.

PR t
-— Py '




BY ¥R.

IR. PALﬁIlRI-

ixooption. 5

inr oounr-

the defcndant, it will be otrioken out. °

MR.
MR.
MR,
MR.

THE

Q

-

information?

&

a murder case and the Union affairs. .

e

Of course, ‘if knowledge ie not brought home to ‘Nﬂb

PALMIERI: - Well, tb;t'g the point. -
And T'can go only Qne step at a time.
PALHIERI' We except. '

VQy the exception apply to both defendants?

EDWARDS :

(Queetion»repeated)

FRLIEL : \‘.é“ ;"
Q And have you furnished the District Attorney@ylth any
In connection with

In connection with what matter?.

In the affairs of the Union.:

Q And can you tell ue the names of the cases?

A Yes, sir.

A VMax Kasamersky, Petloffsky, Mes-

Q Well, please do so?

her Boroff.

THE COURT:

»1n.any way connected with these defendants, is it?

MR.

it is not claimed that those people were

THE COURT:

BY MR. EDWARDS:

| =

‘1nformatiodﬂap the Distriet Attorney, for how lamg? A About.
yi ¥ ¢ ph b ¢

Then fui%her'namee are not necessary.
, : }

Q Ani during what period of time have you been givihg that



—

\
. A {
seven or eight monthes

{Q Now, ‘when did you first meet these two detendsnts, Vsoitry%

and Napolitano? A I‘oan't'repgnber because when they oomo.up

T was already there.

’Q You were in prison whedthey,oame there to the Tombs? A
Yes. I never had no deslinga with nobody. I alwaya--;
Q Have you ever talked with those two men? A No, sir; I

wasn't talking to them.

'\ Q You never talked to them at all? A No: sii?ﬂj)

Q Well, now, on the nineteenth of June, what cell were you
occupying? A  210. : bk »

Q Th}t is on the second tier? A Yes, 8ir. -~

Q And who i;p your: cell mate? A Abé Rothman.

Q Now, on the morning of that day, what time did you get

your breakfast? A About ten minutes after seven o'cloock.

Q Now, tell us how your breakfast was furnished to you? A

When the keeper opens the doors, he comes around, and they put

“the plates---we take in the milk and the coffee, and I took in

my- milk aq} coffee, and my partner, Rothman, the man that waé'ip

the cell, was going to take his, and at the aame’time those three

.

A i
men come over to the cell.'f. b

0
1 i -
Q ' Which three men? Who were the three men? A" This fellow
and this fellow (Indicating the defendants) and Idon't know the
name of the otherifellow. ' tirrok : ; ,L

Q Would you gnow the name 1f you heard it? A I don't

123



© BY WR. EDWARDS:

7 opened? A Yes, sir. iy

eir.

know. ; gLt o . b

Q Was it Ferrone or Fiola? - A I'm not sure.
. 'Q 'But you are sGtre these two @efendanﬁa were there? A Yéu.i
x , "’ ‘ . “vi\‘ "

"
¢

Q. Naestiy snd n;p911£.nor,3 Pl Y

Q And were you in youi cell or outside when they came to
your ?oll%’ A } wae inside, and Rotﬂman was outside of the aoor;

Q AAd”what were you doing inside? A I was going t8 eit
down to eat my breakfast. : -

Q And what wae Rothman doing outside? A He blocked the
cell door. (I1lustrating) , They were tryihg to get 15 thercoll.

. b COURT: Strike that out, what they were tryingﬂgo dn.)k

Tell what\ they did.

Q Now, what was ﬁe doing oﬁtaide of the cell? A He was
getting in hie breakfast.

Q VNow, all right. Go on. )
BY THE COURT

Q Was the cell door openedlfor the breaxf&ét? A Yes, sir.

Q It 1s not pageed in through an opening, but- the door is
) t -A\

Q What kind of a d66r 1s there on the cell? A It is an L
iron door. ¥
. ' [ o

Q Well, ie 1t a so0lid iron door or a grating? A:g there

-pades? Can you eee from your cell into the corridor? A !oé,
o ; o



jx

. his breakfast? ' A Yes, sir.

'lﬁﬁdless he can pick out a particulsar péreon who-did anything, . v L

 BY THE COURT: ; A

sir.
4 9 - \ L X q
Q Then it is not a solidrdoor,-like that ‘there? (Indica-

. (RIS,
ting the door of the Court Room) = A No, eir; it has bars.

Q And eo thie barred door was open, and he was getting in
) ey o, T

BY VMR. EDWARDS:
) ; J
Q And what did these men do when they came to your cellf A

A They etarted:to holler "rat", and started to throw in platea.

VR. PALMIERI: - I object to that, that "they" did something,

THE COURT: Yes. Objection ﬁ:atained. .8trike that out.

s »
BY MR. EDWARDS s

\

Q Now, won't you use the names of these two defendants, and,
if possible, tell what each ome did. A I can't remember the

names. : ; >

Q Now, first tell us what Meestry did, if anything. A He

gome over and he says~--and he started. to holler, and he said, y
"We are going to'give it to this rat, this stool pigeon". Rat,
you know, judge?

Q No, I don't kﬂow, but never mind, go on. ”‘“—jl“%

BY, MR. EDWARDS:

:Q . And did he use any other worde but "rat"? A Yes, "Die~

-~

‘trict Attorney®e man.", ‘ ‘ i

»4‘

Q VWell, yqﬁ know that he said those two things, do you? \ ' i



5 '. ,"“ ; i ~. .‘1'__,‘ ‘9.'
1 A Yee: And then hegrabbed me by tHe throat, and this Abe

{Ro thumn started to plead with them, "Leave him alone. He's go- o
{ . : ' iné “l.g get his. sentence. What do you want with him?": And they ‘L
» .took ﬁin away from thevdoor, ﬁnd they throwed plates in the \ael
| ,c§- - and he run in and g?abboa.;: by the throat and laid mo_dbyn on

the bed (Tpdicating Maestry).

Q Now, t did the other man do? Napolitano? A He jump-
g {
-ed right on me in 'the bed, and "they started to kick me and beat
me, and I was unconscious. And, when the ‘keepers 66me in, 1

was like that. (Illustrating). - ,

IR e

4 Q Now, where did they do all th.ia? Ingidey of the cell,or
A!out'ame‘! A Yes, inside of thecell. | .“
Q. And where did they put you? A On the i, The bed
was right in the bottom, you k_now, 8o IfakiXx foll right over 1t..
g BY THE COURT:

Q How many beds are there in the cell? A Two, one on top

}~“~j———4w—~~“*aﬁi’5ne gngthe bottom.
L]

Q@ And you slept in \the bottom one? A Yes, eir.

fo" . BY MR EOWARDEY

— e (5 Q And you eay they threw you on the lower one? A Yes,'

sir.

\ ¥

- -Q--Now;=#ho-41d-that? - A The thfee of them. = They were al-

=" together in the cell. - ‘ i)

Q And when they gotyou down on the bed, what. :i'lid they do?

¢

e i ; A
A VNaestry grabbed me by the"throat. He was the fir't!.gn.e that

c,','-‘



out the men. ; ¥

ool

7

came into fho cell.

-Q Well, what d{d Napolitano 4o, and the other man? A They !
% » ' 4

started to kick me in thq faoa,‘an& in the back and everywhere,

and T was all swelled up, and the other man did the same thing,

Q And did they 4o anything else beesides beat and kick you?

A Yee, and I've got a cut in my back that the doctor found, and

when the Keepers came in I was unconscious.

Q Qnd how long was it before you recoyeregﬁgoneoiousneol?

T Mk About three or four minutes.

Q And what did you do_after - that?

you firet came to, where were these men? Were they etill in yo

cell? A One was in the cell.

Q@ Which one? A The fellow with the bad finger, you’kno',;

(Illustrating) He isn't here now.

Q The third man, %he man with a broken or short finger, do

you mean? A Yes.

Q All rightf- A And then the Keeper or Deputy Warden said,

‘Do you know the men?" -And I said "Yes".

THE OOURT: No. Strike that out.

BY, VMR. EDWARDS:
4
Q And what did you do after that?
76! - Ly ¥ hd ‘.. .
THE COURT: Qo. Strike that'out.
.

testimony~«

BY MR EDWARDS: -

Just one moment. When .

«

e b

A, I went out and picked

That is iall improper

Xa



A

11

Q Then what 414 they do with you? A They took me down
to the Warden. . :

Q Nm:, when these men f{rst came to the Hoor'of your cell,
that morning, was apy one e{,e with them? A !o, sii.

Q Just these thre; alone? A . Yes, eir.

'Q And after they.had---after you had come to, where did the
K;;pers take you, any where? A They put me in the cell.

Q No, where did they take you to? Anywhwe? .

THE COURT: - How is that material?

MR. EpWARDS: I want to eh;w the examination by the Dootor;
that 1e all. . ' i '
BY THE COURT: i

Q Well, they took you to the Doctor, and the Doctor examin-

ed you? A Yes, sir.

BY WR. EDWARDS:

]
'Q And that was Dr. Lichenstein,.over=in—the -Tombel—A—Yes;

.

sir.
Q And did you feel any pain? A Yes, T feel a little pains

I was awful excited 'that time. . . ‘
Q Well, did you feel any afterwards? A After I felt.
Q Where? A Oh, my wh91e~bo§y.

BWIIHE- COURT: | | \

Ay s
'

Q How long after the assault did {he pain start? A)/;ﬁ?‘
r 8ix hours after. ¥ .

TR S

BY MR. EDWARDS:

'

=




i i Bt <) I 4 ' i
tY . i } y

e . _ , ity 12 _,
s LS 4 Q And oontinued how long? A Oh, for a couple of dlao. "‘
WR. EDWARDS: Your witnees. - e

CROSS EXAMINATION BY MR. PALMERI:

Q Vr. Schneider, you-were known on tﬁe.mas Side ll'.&t‘;£i "V

S , Mlke', weren't you? A No, sir, 'Nig5er§Bonnie.'
| Q Oh, 'Nigger Bennie"? I beg your pardon. A Ydl, _ i ’r

Q And what were the crimes in which you w?re ooncernoq, and
in which you said you gave valuable information to the District
Attorney about your pals?

VR, EDWARDS: ““I/object to the f&rn of that question. ,
BY-MR+—PALNIERT:

Q- You juet stated to the prosecutor that you gave valuable
,information to the public proaeoutor as to orins with which you

were connec ted? A No, sir; I gave him such cases as I wasn't

2

connected with.

b e e gy————

= e

Q Yes, and some cases in which you were connected, too? A

Yes, some cases I was connected with.

Q How many'crimes were you connected with? A In only one

case.

W S 14
Q»/And that was the murder case in which you pled gufity? A

gir.

VR. EDWARDS: I object to that. I object to his character:

izing it as a murder case.

~ "~ THE COURT: Well, he asked the question and I will allow™

)
i

it. Let the defendant gRgver yes or no.



iz

e e e e

S e

Q- F—tROUght you said many other cases?

//f_.

BY THE COURT:

13-

Q What was For murder.
. S h

Q You were charged with murder in the firet dégreo? A Y'o.'i'£

sir.

e .
s Q And you pleadedvguiliy to manslaughter in the firet degree
you say? A Yes, sir. {\‘

BY MR. PALMIERI:

‘Q Anid, of course, you haven't bgeen sentenced for that? A

“ " *

No, %1r' A ' : ‘~\.
Q And you pled guilty a good many monthe ago? A Yes, sir.
Q Now, besides this murder, in how many cases ﬁave youo

given the District Attorney information? Ab;ut how many;'in

reference to other crimes? A Crimee which I waaﬂ’t in?

Q Well, whether you were in or out of them? A Only one .

MR. EDWARDS: Many other defendsnts were charged, but only
in gne crine.
MR. PALMIERI: Oh, I understand.

BY ¥R. PALMIERI:.

Q But there were several crimes conmmitted by‘Bther defen-

dants? A Yes. i)

-

Q And several.men_us:s-0an¥4e%ed—en—yonr—tvsttmvﬂy?“1r11r'“"

wasn't convicted yet.- ), T : iy o Mttt

DOy S— S S S

"1

Q What? A They haven't been tried et.

Q Now, thcsc defendants had ab-olutely nothing to'do with



B those crimes? A Eh?
Q (Question repeated) Or the other man that came to the

o cell had no more to do with the orimes than 1 did; ien't that eot ™

{ N ~““A Tdon't know. 1 don't know them.
O { Q You never knew them befdre this ocourrence? A No, sir. gl

BY THE COURT: : ik fi

Q Now, answer the questions. Did you tell the District At- o

torney anything about thet? two defendants? Yes or no? A No,

sir,
\_ . Q And how iong‘ago did you make the statement to the Dis-
trict Attorney about the other cases? A Seven or eight monthe
aBo.
; - K, .
Q And when was this assault committed? A Thie a-a&%&t?
\ : ! )

Q Yes? A On the nineteenth of June. Al e
;f*’ Q WVell, noﬁ; on the 19th of Jﬁhéjvgg; long a time h%g elaps

ed since your visit to the District Attorney? A 'It waar;nly a
couple of days before.

Q It was only a couple of daye before? A Yes, sir.

h' ThatAié,'you started eight monthe ago, and you were go-
ing aver continually uﬁtil a couple of days before? A Yes,rsirf

Q 4And ybu don't know how long these men had been in the — ——— ———————

: e e
—Fombe;~when they assaulted you, as you claim? A No, sir.

,Jlgﬁtniﬂthemxinem%haﬁkﬁheyﬁeamQA}a&odyouz—eell RSP GREEARTE  —

time that you took notice of them? A Yes, sir. %

Q Did you seo them in the corridors, during the recess houil.



. i

o R

T

A Yo;.- { :

1

*Q Well, when did you firsh see them in thd Toibi, ir. Piiz
) mieri' wante to know. A T seén them all the time.
PR Ly Well, how long before the nineteenth of June? 'A The

1aet,c§ﬁplo of months. f can't tell exactly how many months,

three or four months. . ¥ i

BY WR: PALMIERI:

-

.\Q Then you had known thdm for three or four months before

»fﬁzé that? © A Yes, I know them since fhey have been in there, but

[
. <

}quémd to them. 1 seen them in there.
. Pt Y -

-

B ﬁé*codnrz
Q. Now, counsel wants to know how long a time elapsedt—be- -
tween the first time:izu“eaw them gni thex day they went into °
your cell: as you say? « A Every day 1 used to see them. .
ekl . Q Well, about how many dayse bqforé? A week or a moﬁth?
e A ’A”couple of months.
Q The%.had been in the Tombs with you thén a couple of
monthe before they agaaulted you? A Yes, sir.

Q But you say you never talked to them? A No, sir,

Q ‘But you saw them in the corridors of the Tombs? A Yes,

sir. ) "

F /
' J m
Q'-The.praotice is, every day, to let thg,men eux for an

hour in the morning, for exercise, and for an hour id the after-
noon, and during that time 90# may mingle freely with the other

prisoners, and take your exercise with, them? - A Yes, eir.

i b7 ' : ¢ AR



hath

kyou? A No, eir; they didn't strike me, but they aésaulteq'no

e | oI

- L

.

Q low%xpoforo that diad ihey'ever qugult yout A No, sir;
they didn't assault m&Tbut they did bother me, but Tdidn't an-

ewer them.

Q No, I didn't ask you about bothering you. . There is mo
gﬁ}hforimQ‘aa bothering,‘ Did they ever assault 'you or etrike

”

gt
&

with their mouths. g b . 4k
Q They hurt your feelings? éf?le. And they were walk{h‘ ;
’ j“ i
and I was walking and they said, "There is a rat", }ou know. And 1

1 make out 1 don't hear them; and 1 don't ahewer.
N } b
BY WR. PALMIBRI: '

- ?hg? wergfdh the same tier with you for th;e; or four

monthe? A I don't-know how many monthe. . ‘

Q ' And you are.bn the homicide tier? A, Yes, sir.

Q And ﬁaestry was on the same tier with you for three or
four ﬁonths prior to this time? A 1 couldn't say how loné.

Q Now, you had neQ?r had any trouble in the Tombs before -
this_occurrence, ﬁad you? A No, sir.wy

Q Are you eure'abbqt;that? A Yes, one tgme Jeoe

n

Q One moment. Now, weren't you punished for five days? A

One time, I was going to explain---

; "

BY THE COURT: ; ‘;v

Q VWere you punishéd for"fivé daye? Yes or nd? A Yes, 1
s |

1

was punished for holief‘hg.' I want to explain it.

 BY 'VR. PALMIERI: ’ i



*®

. prinonorn on other tiers. as well as on your own tier-——ydu l..l

for five daye? A VYes, sizx.

'Q ,Now, you appoarod before the Warden? A Yes, sir.

Q And you were found guilty of o;lling and -hontlng to Otl.lr

-

* e . | A
to know them ull—--on the BOth of November---and you were vnrnoailiA

by th ‘Keeper--- 24l 1}{ il "

THE COURT: No, do not readuthe whole entry---that is not
neceas;iy.
MR. PALMIERI: All right, eir. \

BY VR. PALMIERI:
_ Q Well, you were found guilty of éhouting and calling names
i
to other prisggers, thereby raising confgiion and---

s

THE COURT: Well, never nind that. The mere fact that he
was punished is all thai you can bring out.

VMR. PALMIERI: Very we}}, your Hohoéz
BY MR. PALMIERI:" , Nah

Q You weré punished for five days and deprived of privilege

Q So that you did have troubtle with other prisoners? A I
diin;t have no trouble. That was a holiiay and they were holler-

ing; and I just happened to be picked up, because just in the tih‘

the keeper came by. I hollered for a paper; and he made a com-
plaint against me.

Q Then you were punished unjustly? A Yes, I was.

Q And at ‘that time these prisoners had nothing to do‘;%th

your punishment, these defendants? A No,'sir.



Lo g

: 188
Q Now, did you cver shout at these defendantl at any

tima? A T never had no doaling- with them.

—
BY THE COURT:

y ' Q Yes:'or no? A VNo. :
; : NG A 5
BY MR. PALVIERI: T : i
Q) Yog never aa}i a word to them at all? A No, sir. _
8 AKA you ASAATS Biwine ANbk o4 a4 AN eir, ~—
Q Didn't do anything to them at all? X No, sir.
Q You didn't sajfﬁo them, "You Dago bastarde, I'll put you
‘away. I am a friend of the Distriqt 5ttorney, and, if you ind I
ever get into trouble, you will see what becomes of youl" A No;
8ir; I didn't. 1Ididn't speak to them at all.
it Q Now, isn't it a fact, Mr. échneiier, that, on many odcaa-i
ions, on the same tier; whilthheae priéonera——-l'mean these de-
fendants were walking, aa‘they passéd by you, you made a motion -
with your mouth, 11k§ that (Illustrating) and these defendants
said to you, "Now, don't do this. That ien't right." And you
said to them, "You Dago eon-sof-bitches, shut up?" A ﬁb, sir.
Q You‘neverliid that to them?.A No, seir.
QTAni do you:temember thét, on another occasign, they saild

to you, "Now, donft do that. There'll be trouble, if you keep

on", 1-amd you eaid, "I don't care a d&mh‘rl am a friend of the i

! o)

i 1
PW Di.tr&ct Attorney; and, q%f we have a fi%ht or anything, you' 11‘

get the woret of\}t..m A No, eir. | Jih Aig

A~

¥ l
Q You never said that? A Fo,/weir.

H '
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Tf 3 : ' MR. "EDWARDS: That's all, Schmeider. -
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BY THE COURT: _ :
", o U i ; 4

‘Q_ How many crimes have you committed? A Who?! We?

Q Yes. A How many orimes have I 00ﬁﬁi£tod?“7

é Yee? A I didn't commit any §¥;;;,*;;I;rthialono.-

Q You 4id not commit any crimes? A I commited a crime
once, and I was arre;ted and discharged.

Q How many times have you been in prison? A Never.

Q Weren't you tried ;ni oonvgcted before Judge Valénnl A -
No, sir.: ‘ v

Q Aren't you called 'Dop;i Bennie®? A“ No, sir{ he ie
oalied "Nigger Bennie". He gave information about"Dopeyg§;hn19‘
and his gang to_the Diatripgugttorney.

# A
THE COURT: Very well. I ?uat ﬁaﬁggg;ggwntraighten that out:

BY THE COURT: it

"Q Then the only crime that you comritted waa.the homcide ofi
which you pleaded guilty? A Ves, sir.

BY VR. PALMIERI: :‘ : e R e
et 3

Q But you admit th£§ you are the o;@g@g@lﬁ!ﬂi&gﬁxmﬁgﬁnieﬁ?

g

A (No answer). AR : ———— e

e ———— - - - . . —~

BY THE COURT: ,. v

Q You are called "Nigger Bennie"-and-not "Dopey Bennie". A
i _
Yes, eir. . ' / 4 - i xA

BY WR. PALVMIERI: W

. . Q7 But you know "Dopey Berinie"? ' A Yes, ! knowrhim from
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“about a quarter to ten. ./

.‘[\

the Tombe. W : A ,

. MR. IDIARDS: ) objoot to the preceding queatiou by . oouns |

sel for the defquant as to his being "Nigger Bennie". It 1-
‘[ : -

THE WITNESS: Yes, they call me that beoause I a blaok

his nick—nama he olaima.

fellow, "Nigger".

VR. EDWARDS: And he has testified that his nick name was

'Nib$er Bennie".
. THE COURT: Very well. The answer may stand. i oy
HAR Rw!m M. LI OCHTE N'S T E f N , a witndss called on
behalf of the Pedple, being iuly sworn, testified as follows:
D%RECT EXAVINATION BY MR. EDIARDS.
Q Dr. Lichtenstein, you are the Aasiséant Physician of the :
City Prkison, ai}_you not? A :I am.
Q And you are duly licensed to practice medicine in this
State? A Tam: :
Q And haﬁé been for how many years? A .Pive years.
..q. Now, did-you make an examination of Benjamin Schneider;
on.the nineteenth of June? —A-T1-did. ; !

-

Q About what time wae that? .. A ‘I made the examination

M

Q And that was the last witness whod was on the stand? A
Yea, 8ir. . - -
BY THE COURT:

Q- You#saw him on the stand, apd that was the manwhom you



examined on the ninetqoﬂth f June?t A Yes, sir.

_BY NR. EDWARDS: y

L Q Now, wil; you pleape'de-cribe the condition.in whigh'ybq%
found him at éhat time? ~¢; Schneider was extremely nér!oul,

fi” ' 2nd he yad‘a pulse of 130, and he was bleeding from thevmohth, _

; : the right eide ‘of the lower lip was cut, and wae bleeding pidfule-

-

‘ly. He had abrasions on both sides of the forehead.
¥l ' Q Juet what do you mean by an abraeion?- ;.A br;;k in
the skin. 'And both eyee were contused. Bi contused } mean a
slight blueéeée of both eyes. And they wexe swo}}én. And the
right cheek was“goré contused and bruised than the'left eide.
Q Well, w;;e both somewhat bruises? A Yes, 8ir; both;
.butithe right more than the left. He aléé bhad a mark about an
inch'and a half long, on the right side of his neck, an abrasion.
The cheet’sho;ed an abrasion or break of the akin,‘2§3!&§wa and
a ggif incﬁea long, juat above the fourth rib, on the righp side.
Q And where would ‘that ébme, about? Will you indicate on
your own body, Doctor? ”A“'AbOEF here'(Indicating)f“

Q Indicating a point about midway between the arm pit and

the hip? A Yes, eir} a little above midway. And the part

. where the: abrasion wae on the chest was very tender to the touch. e 45

igﬂe had also an atrasion, about two inches in length, on the back,

¢
‘

just over the qhoulder blade on the right side.

e >
=i

- Q. Above the shoulder blade on the right side? )A Yes, sir.
- [

The abdomen didn!t show any bruieed, but both lege---the ekin over
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the shin bone was badly bruised. %}That ie the extent of the

injuries. ' i ' : i

Q And you say this was a quarger to tenyaf'the morning?
A Yes, sir; about fhat tire, as near as I can.fememﬁer.

Q Well, what treatmenmt did you givé him if any? A leli.,
I told him to go uﬁ;tairs and I gave him a eoiut;cn with which he
wet the parts.

Q And did you see him again after that? ‘A Yes, sir.

Q How frequently?A A Well, in the course of making my

.

rounds, I saw him.

BY THE COURT:

Q@ You 4id not send him to the hospital? A No,iéir; I

didn't send him to the hospital.

Q Yoﬂ would rot charactérize those injuries as serious

bodily harm, .would you? A No, eir.

WR. EDWARDS: ‘That's all.
CROSS EXAVINATION BY VR. PAIMIERI:

Q Yoqu didn't put any etitghes in him, 4id you? A No, s8irj§
‘M '

BY THE COURT: £

Q Could you form any opinjon as to how those injuries were

caused, for instance, on the qVQe? A , They seemed to have been
caused by some instrument.

Q Could not a fisthave caused them? A No, sir.

Q Why not? A It didn't look as if a fist had caused‘them.

They looked ae 1if they bad been ﬁéde by some hard substance, like ]
¢ ; () ' | it \k
{




s dish, or cup, because there were breake in the” skin, and iiu-o L8 j

'not_bave been caused by the fistn

e .

80 numerous, especially through the clothing, that they éou!ld 4

|

Q 1 asked you about the eyes. YovATaa.ve heard ¢f "black eye®

have you not? A term frequently used? A Yes, 8i
Q And a fist could have caused those? A Yes.

BY MR. PALVIERI:

v .

Q Now, V¥r. Napoli'tano: said, didn't he, tha e had been
1njgred in his mouth? Did you examine his mouth? A I didn't: j i
examine his mouth. He said thaf he bhad received a blow.

Q b Now, did you examine him, Napolitano? A No," I only

heard his etatements;

RE-DIRECT EXAMINATION BY WR. EDWARDS: \
Q@ In your opinion, Docgor, could those bruises have been

»

vaused by thesoteof—=a—shoe?t—A—Yes;sir: f ' e
THE COURT: I may say ;ow, NMr. Edwarde,fin the present
state of the proof, Iwill submit the case-to the jury as assault

in the third degree, if there is no further proof on the swgbject

of the injuries, proof tending to show that grievous bodily harm

wag inflicted. Otherwise I should have to set aside any verdict °

3

unfavorable to the defendants, 'on that ground. The Appellate =
Division hae held that it ie for the Court to say on the proof

g 3
whether a case of assault shall be subritted as any particular

degree of Q.asault, and the Appellate Division, in a well known ! h

assault case, recently said that the Court should have submi tted

[
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it to the juxy as sln.ultvin the third dogroo.

VR. EDWARDS: But the Doctor has eaid that there woro.nuﬂi ﬁ
oue outl through the okin, or ‘abrasione, and T should think't

R

would oonetitute griveous bodilgéharm.

THE COURT: Well, that is a question of law for the Court,

thé Appellate Division has said.

MR. EDWARDS: And T submit that, if the Doctor has beén
asked”tblexpreee an opiﬁdon on a. question of law,‘it is improper,
and I object to it, qu move to strike out the answer. e : ﬂ

THE COURT: ghe motion 1is° denied sand if there is no fur-
‘ther proof of injuE‘ee, I will submit 11 to the jury as assault
in the third degrb;;. I eay it now for your 1nformation.

NR. EDWARDS: And T submit that that statement should come
from the Court at thé‘cioae of the case.

THE COURT No, I @;*Q ;t now_for your informatiﬁn.

JA B RAHAM ROTHNAN, of 160 Orchard Street, a witness

S

called on behalf of the People, being duly eworn, testified as

follows:
DIRECT EXAVINATION BY VR.'EDTARDS: !

Q Rothman, how long have you been confined in the City Prie-

on? A FEleven weeks.

Q And have you ,been convicted of any crime? - A No, eir.

““you not? A Yes, eir. i

Q You are waitiné for trial on ﬁome charge thére.now, are

PRSI

Q And you have been there for eleven weeket A Yes, eir.



.».Q

‘Aboﬁm’five weeks.

How 4on¢ were you the cell mate of Bennie s'chnomoﬂ g

Q Were you hie cell mate on the nineteenth of June? A

[ {3 Yes, eir. i
e : o
A ' _ + Q Now, on that morning, at about what hour was it that they \

opened the cell doors for breakfast? A About ten minutes a!teir

seven. o

Q Did you get your breakfast? ‘A Yes, eir.

l,’d And did Bennie get his? A Yes, sir.

/

,Ms : " Q Now, while that was going on, did you see the two defen-

dants, Frank Vaestry and John Napolitano? A Yes, sir.

-~

2 And was any one with them? A There was three of iheu'A

Y altogether.

"

2 Who was the third man? = Do you know his name? Atk

o - déni%f%ne#+hfe»n&m&rdwﬁk%~ﬂfifﬁtek1 Itw, 1T 1 see bim.

Q He is not here now? A No, sir,

Q2 Now, tell us where these three men were, the two defen-

LLd

dants and the other man, when you first saw them? A—They were <Z’P3

right at the cell, right in front  ,of us.

» ’ # v
Q Was your cell door open or shut? A It was opened up

B S SSR when we took our brekfast in, the milk.

.

cell, you say? A

Q _And. they were right in front of the

Yes, sir,

P . R e ey

Q Now, where was Bennie Schneider at the time, in the cell?

A He wae sitting right alongeide of me.




P ‘ AL L { : _ 3.

_Q Now, what diad these nanilay or do, either or any of them?
BY THE GOURT' torsi M : \E“\:>

Q And if you can name the 1ndiv1dual who made any -tatcnont,
or’ did snything,ldo B80. A They stood ri;ht in frént of the
oo;l, and they shouted out, "You rat."
BY VR. FDWARDS: Wil R S . ;

Q Did they all shout t?getbex? A No, air;'thie onei(In-‘ '
»-

dicating Vaestry) he hollered out, "You rat, you're a District

/]
Attorney's man" and he was trying to get into the cell to beat

him ups

THE COURT: No. Strike that out, ﬁhat he was trying to do.
BY THE COURT: q

g/ilaa the door open or shut at thiamtime? A The door wae |

Q How far wae 1? oﬁgn? A It was obeﬁéd up as far ae 1t
. can go. It iae wide opeﬁ. \ :

BY ¥R. EDWARDS:

Q Now, what did thie other man say or do? (Indicating
.o
the defendant, Napolitano) Did ﬂe say anything? A Yes.

BY THE COURT:

Q Is 1% a double door? A No, eir; it's a door on hinges,
you know,

BY ¥R. EDWARDS:

X i
Q A sort of géte? «A door with steel bars? A Yes; a door

L

wide. open.

A .
. N, -
’ A,
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BY THE, COURT: : i ..
Qi I:Tthero onlf sne déor'on the cell? A Yesgieir.
BY ‘vn.}@nunns‘: |

¢” Now, you have told us what Vaestry said, what did the
other man‘aay,'if anything? A  They were holding cups and bowli
in thbi;ihands, ready. ‘

Q ‘The‘fhree of them? A Yes, sir.

. Q  And what did Vaestry‘have in hie hand? A He didn't have
anything at all, He just tried to get in first. The other two
i ; i
had the 'bowls in their hands already, and they wanted‘tb——-
Q hNo, tell us what they did, not what they janted to do.
A They fired bowls at him;w
‘ ' Q At :Schneider? ‘A Yes, air.

Q  And where were you 1n'%he mean timé? A Right by the cell
gate. And T held out my hand, that way (Illustrating) and begged
Frank to 18t him alone. ) W50

Q .Who is Frank? A Vaestry. I said, "Please, Frank,
leave him alone. 4 bl

_BY THE COURT: J _ ! f

Q Were you inéide ;f the gate of the cell? A Yes, eir.

Q And they were outéide of 1t? A Yes, sir. And I begged AA
themto leave him alone. I said, "He's going down for aenféhce j

Tuesday. Leave him alone. " 1 :
C i
Q. Well, what did tﬁey eay to that, or what did either of

themeay? A They said, "We've got to give it to him before he



goes back tor sentence.”
BY vn~zmvmns.' \
‘}

Q' Who eaid that? A Frank. - And, in thé mean time, Franiw*

pulled.me away from the door, and the tbree of them jumped rigbt

[ ,5 xinto the cell, and throwed bowls.at him, and throwed him into

the bed.

Q Who threw him into the bed? A Frank did, and the other
two. And the 6ther two throwed bowls at him and jumped into
the cell, and they beat bim up, all beat him up. They got on
the bed and was hoofing him, kicking him ;?th their feef;”

gi Who did that? A The other'tro. And Frank went out-
‘n_

Pty 4

‘ pide, to watch outeide for the keeper, so tha{ they would get
a better chance, the other two, te beat yim up. They were
beating-him on the bed then; and he wae: layimng "Cheem 1t" out-
» 8ide for the keepér.
. MR, PALVERI: I object to that, 1f your Honor please, and

move to strike it out.

THE COURT: Yes, strike it out. Objection sustained.

BY.VR. EDWARDS:

.Q Well, what did you see him‘po, ﬁaestry?,‘A He stood thie
way, like that. (Illustrating) ;;th hie arm, and spoke in
Italian. (The witness speakse in Ttalian) I don't know what that
means. And Schneider started to hdiiér for help, and a £ey keepf

A : ere came running upstairs. - Q

Q Who were they? . What keepers? A ¥r. Strauss, and a
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. in the cell.

SIS 4 - i . 89,

/ : { '
keeper on the next tier, and a Deputy Warden, adaltheyAOOMe zight

Q And where were these three men when they came in? A'iiﬁf?,

was inside---0Or one was inside---which Strauss took him out.

- } Q And where was Frank then? A He was gone.

A

Q And where was Napolﬁtano? A They were all gone then.
Y THE COURT v

Q You mean when the keeper came up, you ai Bennie were alone
in the cell? Ai Were alone in the cell.

Q The men tPét had assaulted him had gone o6ut?

They

were inside of.the cell until the keepers took them out.

‘Q Oh, the keepers took them out? A Yes, sir.
BY VR. EDWARDS : :

v Q Did you see Bennie's condition then? A lqll. hi; eyes.‘
was ;il closed up, and h;; thrxaak shirt was torn;"and he was all
gut up. :

Q Did you see any marks on him besides thoae you have des-
cribed? A His facg was swvelled up.
l Q Any cutse on his ce? A He had a bile on hia'h£§a.
BY THE COURT:

Q A bile? A ?69, a lump.

Q Then you mean‘he bhad a lump @ hig headf A qu, ai#; on
the top. (IIl;atratsng).

BY MR. EDWARDS: W

Q Now, bad you ever seen these three men before;there in the

-
\)‘:’* ]




) i koot 'prilonf A Did 1 see them?

1#, LR ) nkcoum- ~ ! | ’ . .

- . Q Yes, before that day? A Kee, oir.

BY VR. EDWARDS: g s i )

(o 4 Q Hon long before thdt bad you seen them around the prieon?
] A Well, when Icome in, they were still in the prison. .

BY THE GQURT:

Q Well,

did you come in? A 1 wae eleven weecks be-
foge the nineteenth
Q And ‘were theke men all in there when Qou"got there? A
Yes, eir. ¢ |
Q And you met them during the exercise houre? A Yea; air;
the two hours walk, but never spoke a word to them.
VOBY VR. EDWARDS: -

v Q Did you ever hear any of theaé'iQO men eay anythingifb

Bennie Schneider before that morning?.m A Yoa. I heard them call"

> i bim "Rat " e

Q“*And who did you‘Hear‘ca 1 him a rat? A Frank. And the |

e e e —————————————

other man with the sore f&agerr—

Q@ Did you ever “hear Napolitano call him a rat? A No, eir;

- .

« Qut-he- uvei to~curae him 6 IE&IIAm Ao AL

e | —

Q Phen was the last time that<you hearduetther-efmfheae two

* nen oall hlm awratt i A About two days before. -That was the .
t . ’
-1 ! i) TRV e
\; last time I heard 1t. 7 »

¥ X , /
i Q VWell, what did you understand the word "#at" to mean?



o~

—means over there.

‘trict Attorney's man".

CROSS EXAMINATION BY VMR. PALVIERI: e

V Y

[}

THE COURT: Well, that is entirely improper.

MR, EDWARDS: Well, it ie an unuseual word, and it wae used

over in the Tombs, and I think we are entitled to know what it

« THE COURT: I will exclude the queetion. Iwill austain

an objection to that question, though none was made.

BY VR. EDWARDS:

4

Q Had you ever heard that expression used before they used

it? A No, eir; but I understood when they calléi Kim "A Dis-

b \

Q You were charged with murder in the first degree, were
you not, aé@.indicted tgr 180 A RO, Iwapn't 1n1;cted. i wase ;.
tyé State's witness. v ;
o Q You became a State's witnees?v‘ A No, I didn't becomé‘aWd
State's witness. I teld the truth, what happened.

Q Oh, yee. You always tell the truth? A Yes, sir,

Q. And never tell a-lie? A No, sir.

\ ————

Q And 8o, instead of being indicted, gome one else was in=

dicted? A No, I told the truth about it.

Q. Ani 80 you are a State's witnees now? A Yes.
Q The Dietrict Attorney said you were charged with a crime,
and you eaid yes? A I was arrested on a homicide, and I' turned

S

State's evidence.
" THE COURIE You were charged with homicide?
{ Rt S

-

»



(Eere beating Schneider, and -Maestry wase outeidg,mwatchiné for the

.

THE WITNESS: Yes, oif{

BY THE COURT: e
Q What he wante to know is whether yodu were guiltyof com-
mitting any crime or not? A No, sir; I waen't, A
‘ 2

BY WR, PALMIERI:

Q Oh, of couzrse you woui; say th;t. I axpécted thaf. L-
¥R. ED'ARDS:‘; I bbject to the comment of counsel.
THE CbUR?: Objection sustained.

BY VR: PALMIERI: I /

Q Now, you say Mr. Maestry was in-front of the cell door, B
; ) 3
’
is that right? A Yes, sir.
Q Now, do you know Keeper Strauss, of the Tombs? A Yeé,
i
sir.
b - 3
Q Don't you know that the keeper came into the cell with Mr.

Vaestry? Don't you know that? A Fo, eir. ;

Q@ Did you see Strause and Maeétry come? '& I seen Strause

come in, and took te other two men out of the cell, when they

eeper to c6ﬁe around.”
8@ Why, the keeper took ther out, you say? A But that was
after: Before that he was watching for the keeper.
THE COURT: étrikeAthat out.
BY YR? PALMIERI:
‘é But it is a fact that,.when Keepe; Strauss w;e taking

Napolitano and the other man, who is not here to~-day, out of the.

A}

9oid
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BY MR. PALVIERT:

-
: o
—l

}:‘» A .33 : e
cell, he was at the ¢ell door? He dldn't‘lun‘nwny? A No, sir;

| .

be didn't run away .

Q PNow, the two men that you say were taken out by ¥r.

Strauss, were the men that actually put ¥r. Bennie Schneider on

the bed,‘énd’were the men that first threw the cups at him, into

the cell, and actually did the work, that is, did the fighting

in the cedl? A Yes.
!
BY .THE COURT: :

Q Hqﬁymany cups do you get with your meals? A Two bowls,
two cups, one for Bepnie Schneider and one for me, and after we
spilled. the milk in the cup, after we get it, we put the bowls
outside.

Q And so - they used your bowle, did they? A Yes, sir..

Q Did you see whexe the bowls struck when they were thrown?

-

Q What kind of material are the btowls composed of? A Very

f

heavy white crockery.

Q Now, the two men that had Schneider on the bed wgre Napdl-

itano, and the man not on~£ria1, the third man? A Yes, sir. -

e "
%}’.’ ;&{,M,

J And at that time you eay ¥r. Maestry wae in fromt of the g

1

cell door? A i?es, gir.

.

Q xAnd, of course, that didn't take very long, the fight

didn't take fery long, because you began to call for help®t A

He called for help. I didn't call for help.

)
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Q Why, Vr. Rothman, youf friend wae being beatenup by two
men? A I didn't interfere at all. : e

BY THE COURT: ¥
- ¥
Q How long did the whole fight last before Strause came

there? Can you tell us? From the time they first begin to

Ly
assault Blm until Strauss came up?u A About tﬁree or four minutes
Q How high is this bed from the floor, the lower bed? A
R ps About as high as this chair. (Indicating the witness chair) v
A Q Aniihow much space is there between that bed and}he ohe ‘.?t
above it? You can't estend up on the lower bed, can you? A
No, sir. , : ' i
Q :Waa the top bed up or down? K Up; .
Q But the lower bed”:ae down? A Yes, sir. /7
~ MR. EDWARDS: .The upé:r bed folds up against the wall,your
T HOTOr, DUt the lower one doean‘f;’iédl undérstand.
'BY THE COURT:
o Q The lower ore'does not fold? A No;'sir.
r BY YR. PALMIERI:
o Q Now, othpan, do ypu remember yhen Vr. §tg§g§alcame g
into the cg{;y::;atook Napolitanc and Filoa out, and, finding
- you right there, said, "Vr. Hothmgn, do you know anything about

v

1

this case?" And you said, "I don't know nothing about it." e - —

No, sir; I said, "I know all about it, and I'll tell the truth, i

»

what I seen."

Q VWell, did you tell:-them when you wouid tell the truth? ]



e

u AN

came in to take thdee two men out of the cell, who had tkaton up

: 35

A I }oid.tgd“truth and I»wiil now-
A Q D14 you teii vr.sfrauae the truth then? A Yes, I told
him that } would tell the truth, that I would corroborate the
§£o¥yuiight @hen;, | i

Q And was Vaestry present at the time? A No, aif.

Q .Didn't you just say that he was at the door? A He wasn't
tgere when I said "I'll tell the truth.®

Q Oh, then he wasn't there when you said that? A No, air.‘

Q ‘Where wae Maestry at that time? A The three of them

went away, after they beat him up.

Q- Didn't you say, a minute ago, thét\when Keeper Strauss

¥r. Bennie S8 ohneider, that Maestry was_in frontvoﬁ that cell?
Didn't you say that? A Yes.

-

Q _Then Nr, Vaestry was in front of that cell when Schmeld

came there? A When Schneider came there?
g ] {
Q@ I mean when Strause came there? A Yes.

Q -And at that time when he came there-did Strauss ask you —
any questions while Maestey wds there, and in hie presence! A

Did he ask me any qﬁeetions? {

Q -Yea? A Yes:

DN ————

Q What d4id he ask you? A He said, 'Did.m ] = 3=

"And I said,"Yes, I seen it all:'

BN

Q And Maestry was there? A I don't know whether he was

there or not, when Strauss asked me thlt, because the three of

1
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them run away.
Q Di; you hear what Maestry said? A No, eir, because the
r o

: ) three of them ran out. Two of them were taken out of the cell.()‘

o

s R Tw%.of thenwere taken out of the cell? A Yes, s#ir;

! W i A
Ly . after Strauss took them out the three of ther walked away ffom j
‘ i . ‘the cell. -
L : .
- ~ Q FNow, bow. about' Maestry? .Pid he. speak to Mr. Strauss?
' ¢ . T i R e
B A Which one? ' Sk :

Q " Frank Maestry? A Tdidn't hear him speak to him.
3k T R

¥R. PALMIERI: That's all.

¥R. EDWARQ§{ Now, V¥r. Palmieri will you be good enough to 1

Mt 5
show me where that is that you read into your guestion? Pt

|4

MR. PALVIERI: Did T say I read 1t into the question?

VR. EDWARDS: 1Is it there? (Indicating xka abook).

WR. PALVIERI: I am pot answering your-guestioms: "«

VR. EDWARDS: Then—T offer this TDook in evidence.
VR. PALVIERf;;;2>Ehvé‘no objection to it, but I have got a
right-to read from any ‘book when I am cross ekamining, but I
don:t.claim there is anytﬁing in the book.
MR. EDWARDS: But you gave the impression to the jury that
wr ..o it was in the book when you appeared to read from the book inlaak—~“;:.

e yOur qUestIon. |

THE COURT: I do not thirk the book ie admiesible, and I will .
: |

exclude the book. But, if counsel claimed that there was some-

thing in the book that is pertinent in the gase, why, them, I



;d evidenqb against the defendants. The7§ntriea made by a third

i : 37

would admit it, to show that'it waes not so. But counsel says .

that he never intended to create the impression that the state-

‘ment wae written in thaf book, eo, ther;}org, it ie nnqsqiqogiy;ﬂ

to‘put the'booi in eQi&enéé;r e

MR+ PALMIERT: Oh, yes, 1 beég yoﬁr;ﬁonor'a pard&ﬁ,&bouj,j | -
Jﬁé book. . i ]

THE COURT: Now, let us have a clear understandlng_aboﬁt

. 1t. Don't leave anything in doubt. . That book is not admissible

{

' person cannot be ueed against them. The oply purpose for which

it could be offered would be.;ga£ it contains a‘;tatement alleged
to have been made by t%;a witnees, and even then it /'would not ?e'
edriseible 1n>ev1dence.," higit ; s A
VAn*‘further.queationa? i {

MR. PALVWIERI: Will your.Honor permit me to ask your Hongr

a quest;on?

| THE COURT:. Well, Idon't think you need any help from the
‘Court. Tbat book is not admissible on any theory that I can con-
ceive of, except for one purpose. if there was a atatément there
alleged to have been made by this Q?tnees, the book might be shown
to the jury, to show that sﬁe state&ent wae not contained in the -
pie 'l
book, but the book iteelf is not evidence. . !
VR. PALMIERI: All right, sir. p :

THE COURT: Unlees thies witness wrote in the.took.' Any

t

writing or statement made by him would be admissible.

~
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B WR. PALVIERI: That is all, eir. .
; .

RE-DIRECT EXAMINATION BY WR. EDWARDS: ..

Q Now, juet what was it that MaeeTY#rdid when be first

came to thé door, and calléd Schneider a District Attorney's
man and a rat. What did he do, Frank Vaestry? Just to clear

thie matter up? A Yhat he done?
WS

Q Yes. A When he called him a rat, Bennie Schneider

didn't lietén to him.
| Q No. Just tell me-what Maestry did? A He wanted to get
right in the cell, which I held my.hinde out, (Illustrating) and
stopred him, and pleaded to him and I said, "Please, Frank, leave
him “alone, which he is going away Tueeday,” and he eaid, "Well,
if he goes awgb Tueéday, I've got‘§o beat him up ﬁéfore he’goe;
down for trial" and eo Frank pushed me on the éidg}"and he come
over and thrOWed.Bénnie on the side ofvthe ved, and the other-
two throwed bowls at him. | : i
Q That ;a,‘Maeetry Lhimself took hold of Bennie and threw
him down on the bed? A  Yes, sir.
RE-CROSS EXAVINATION BY MR. PALMIERI:

Q Now, we have Maestry throwing him on the bed, havg'we?

WR. EDWARDS: Yes, and he said that in the firet inetance.
, BY ¥R. PAMIERI:
f e . ! .
Q And then Vaestry w*&;ﬁi out after ke threw him on the
bed? A Yes. And he said something in Italian. (The witnees

. ° speaks in I%ultyn.) I didn't understand what he mant.



Q iuw. have you fozéotton anything at 6111 A‘.io, pir;
)‘/ You haven't talked it over with Vr. Benmnie Schneider? A
No, eir; nqﬁ a word. 1I've got my own troubleo; .
Q Well, you have been with him in a cell since the nino-‘
teenﬁhvovaune, haven't yo&?‘ A No, gif.
BY GHE COURT:

Q How long after the agsault did you atay in the same cell

with him? ° A We went up to 54th Street Court right away, the

same day.

Q 'And are you in the 54th Street Court Prison together?' A

Yes, 8ir;

Q In the same gell? A Noy sir; on the gsame tier.
Q And you see him every day? A Yes, eir.

. T g
BY VR: PALVIERI;

Q And yet yop never talked with hip about thie case? A
No, eir; because I never had it in my own mink I have my own
troubles.

FREDITRTAE FABSSIG, awitnees called on behalf

of the People, being duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. ED#ARDS'

Q WMr. Fassig, you are a keeper of the City Prison? A Yes,

sir., ¥ g p
] | ' d o
Q And you were such keeper on the nineteenth day of June?
| !

A Yen, iy, . - ' ; 3

Q Do you recollect what cell this defendant.k&eetry was con-

3
.




BY MR. EDWARDS:

MR ERI

fined in on that day? A Yes, sir. 4
Q What cell was 1it? A 808, ‘

Q And what cell wae Napolitamo in? .A He was in 211.

Q And what cell wae Fiola in? A (No anaier).
BY THE COURT: |

Q How far -apart are the two celle that you have just men-
tioned? 'A About half a block. In walking ascund, 44 Ay e G
cle of abopt half a blagk. - - '

V¥R. EDWARDS: That is, the cell tier is divided into two
eections;‘tie north end ani south end?

THE WITNESS: Yes, sir.
BY THE FOREMAN: .

Q About how many fget?

THE COURT: Well, he can'come to that later.
BY THE COURT: '

Q Now, were tbeeé two cells in the same section of cellas?
A No, eir; they are not. One is on the west side, 305, and 211

is on the east side of :the tier.

Q But they are both on the south end of the same tier? A

Yes, sir.
Q And there is a passageway running -aléong, a gallery, on
the outside of the celle? A Yes, sir. R

3

Q And then you come to the passageway that cuts the tier in

half? Wn.
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Q And then you come to another gallery running around ti;f;

yors other side? = A .Ye:, sir. v
Q So that to get from one cell -to the other, you would hqu'

to walk around that circle? A Yes, 8ir.
Q Now, what cells were Rothman and Schneider in? A 816.“

: Q And that was how near to 3117 A Well, it is a space

g of one or two feet.

Q Right next door to 1t? A Yes, sir,

Q And 205 was nearly as far from 310 as it was from Bli?

-

A Yes, sir; on_the opposite side.

¢ . Q Now, jusg tell us how you gave the prisomers their break-

*

fast on the mornlng of June 19th. You were a keeper on that
tier, that morning? A Yes, sir.

Q  Now, please tell us? A Tha& morning the cell doors

« r

: Lot
e W QT @ opened. We gener;lly don't open the cell doors until we

> receive an "All right' bell which shows that everyyody is on dut

and“ThUﬂ*after"that, of,course, the tier man depcsits the break-

e B S 'wfastwbefofé gééh cell. But the breakfast is served around fix..v

_gm Now who Was on that tier with you? A George Strauad.

e That'rs—ﬂvne—by~fhe"%ier man.

tetvngun’ Dedstitd grase O R i S R i et s et s e g o ——

Q Well, ygu aaxuij,xadApuxﬂallwaIOund. You put 1t right

e

o :55=Q*”@“““qulide of the cell doors, do you? A Yes.
Q And in what kind of a receptacle or receptacles is the

food or drink put? A Well, we call them "Nappies", big heavy



bowls. it
1
Q And is there one bowl for each prisoner? A Yoi. eir,
i e
-~ ' i

Each one geis,a separate bowl.

Q And the food is put in that? A Yes, eir; and thoﬁ, of

(- cdurae-—17__
5

Q Eéch prisoner oﬁena the door and takes his bo;l 1neido}
A Well, prior to that the inmate in every cell pldcee his cup,
which he has in the cell, by the cell iqor.

Q Quteiie? A "Yes, sir; right by the cell door, lneide; "\ s
And the tier man goes aroundwith a spout bowl, and pgﬁrs in his
coffee, and then, after that, when the keeper who'ia on  the tlof

knows that everybody ras been’aarvfd, why,. then, they go right

e

around the tier and openAthe'cell doors, and they take in the;r "
food. h
BY MR. EDVARDS:

Q And that is done after the food is all distributed? A

Yes, air. 3

2 And how long are the cell doors kept open? A Until nine

o'clock.

' BY THE COURT:
T i " "Q Are those cube made of the same material as the bowls?
A Yes, sir; very thick, heavy china.
BY VR. EDWARDS:
wen "Q And did you have all the cell doors open onAthﬁt morning?

A Yes, all but one, cell 2303.
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- o “ -
Q And that was around the ot::R\aide of the blook? A That
{ - f f :

was two celle away fr4gm Frank Maestry's cell.

Q Well, now, what happened while you wereopening that ;
Acell door? A Well, thére‘waa ;ome difficulty ;bout gettingf,tz
~ _thaf lock open, fhat morning. : i
BY THE COURT: : ' : it o
Q Which one was that? fhe door of Maestry's cell? A No,
8ir; 203, apgother cell near his. ‘And it seem: that the lock wae
not in proper working order. y
Q Well, that waes not the lock g the cell door in which
Bennie Schneider was? A VNo, sir.

'BY VR. EDWARDS:

Q Now, what happened while ybu were‘wori;ng at that lock?
A ' Bo my partmer sald, "You had better go dowﬁ'and get another
kﬁlﬁ:’: iz -y L

Q gbw, don't tell that. A Well, finally we unlocked the .
cell, and, whilé doing so we heard some screams of "Help", and

of course we rushed to the scenme as quick as poesible.

Q. Where did you go to? A We ran right around to where we

heard the screams from, 2310 cell.

Q That was the cell occupied by Schneider ani Rothman? A
Yes, pir. ‘
@ And when 'you got there what did you find? A Well, the .

crowd had cénéregated, all the ‘inmates on the tier. Of course,

myself and my partner both ran into the cell, and, of course, we



e
saw that Schneider was laying on the cot, and complained of

g being assaulted.
|

\ ‘Q And who else wA there? In there, if anybody else?.

Well, when we got there, any amount of them #an out.

e Q Who got there first, you or Strauss? A Strauss.

; : Q VWhere was he w?en you got theQe? A He was in the cell.
Q And who was in(the cell with him? A Well, it(s bard

to eay,vjust'to discriminate. They we}e all there, any amount

'NQf them, all te inmates, and I, being a new man on the tier, thas

4 morning, 'reallydidn't know the inmates on the tier.
4 g o g

"

o : p |
*k ; ‘ Q Did you see Frank Vaestry there? A Yes;.and I noticed
all of them around the cell door inside.

'Q Did'youuéee Napolitano theré? A Yes.

Q Were they around that cell when you got there? A Yes,

Q Now, what 3id you do? A And we made the crowd disperse

and asked him who struck him, who aasaultedﬂhim.

~R -Now, you gannot give us a conversation with -him;, unless—

!
i)

the defendants were there. Were these two men there when you

| talked to Schneider? (Indicating the defendants) A 'No, seir.

' ; ! Q VWell, tﬁgn, you can't tell us what Schneiier said to you.
But what iid you do with the dth;r prisoners? A . Why, we made
'ihom continue on your walk, made them get awa&vfrom the cell,
| Ly

‘hna by thit tipe'tho Acting Head Keeper came on thescenes.

Q And what was done? A And croes queetioﬁed the inmate

. ¥

k : , ‘ T
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| ~ that 'lq ninunltoa.

Q Now, what wase dnnof lot any conversation. The law will |

not allow you to give the oonvo;-ation, Faseig. Where did you

‘take séhn¢1¢er? A By orders of the Deﬁuty Warden, he i;u re~

moved to the other tier.

- . r
BY THE COURT: | _ " ~\\\\

Q Well, did you take him to see Dr. Lichtenstein? A That

was done later on.
BY MR. EDWARDS:

Q Did you go with him to Dr.Liohtenetein? A Yes, sir:

Q Now, when you got into that cell, what was the oond;tlon
of Schneider, as you saw him? A Why;, from appearances, I con-
sidered that he wase agmewhat abused.

é Well, tell me what you saw? A Well, his eyQ was some-

what cut Opeh at one side, and his body looked somewhat red,as

if he had been atrucL either by hnd OF Dysew

Q VWell, don't tell me what he had been struck with. How

did his boiy look? A It looked very red. j '

~Q Anl how was he dressed? A Why, he was only in his under
ehi¥t, partly torn off him.

Q Partly torn off him? A Yea, sir.

1

Q Did you. notice anythins elee about him me“Amlnllrwin—&

.

very excited condition, of oqurae:
Q Very excited, was he? A Yes, sir; orying. o
) i ! o

Q He was orying, you say? A Yes, sir.
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Q Have ydu told‘ul'uli about this, now? A I bol!ovo‘li}
have, District Attorney. i
. N

Q@ Did you see Frank Vaestry? & Yes,' Isaw him on the tto

1
Q Did you aee anything about him that fxtraotod your atton-A

tioxﬁmA No,sir. ' !
!

'Qt Did you notice anything about Nagolitano? A No, eir
Q Or Fiola? A No, sir. 3 .
Q They didn't have any marks 6: cu&e or bruisés on. them?
A. No, 8ir; not that I saw. |
Q By the‘Way, where was Mr. Strau;e, the other’ keeper? A
Heiie away sick. Hé reported sick, yesterday;—and wasordered
hoie'by the Doctor} I believe. Hq was on duty in the morning.

Q And he hasn't been baql,'to-day? & Noi 9ix.,

VR. EDIARDS' You may examine.‘

material,  The defense 1s not self defense, is it?

CROSS EXANINATION BY MR. PALVWIERI: :
Q Did you examine Napolitano with a view of ascertaining

what hie injuries were? A No, eir; because Tdidn't think they
were of any consejuence,

f

THE COURT: Strike that out. I do0 not see how that ie ¥'

_NBs PALMIERI: Ko, @48y e

BY VMR. PALMIERI:

~Q "By the way, when.yoﬁ"géi"éhére, Vaestry told you what

had occurred? A Who had told me?

Q Did you talk with ¥r. Frank Vaestry? A No, eir; I didn't
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talk with him.

Q You didn't talk with him at all? A No, sir. *

‘Q‘ Oh, Strauss wia the first ﬁan ﬁo get there, waan;t he?
A Yes, I believe Vr. Strauss spoke to him. .

Q. And he is sick to-day, Ithink you said? A Yes, he ie
alok, ‘ ;

MR. EDWARDS: It is conceded on behalf of each defendant
that the defendant John Napolitagb was convictediz; hisnplea of
manalaughter in the first degree, on June 1lth, 1915 and that
Frank "aeatry pleaded guilty in the Sup{;m Court on June 3rd;
1915, of the crime of manslaughter in the first degree, ‘and that
John Napolitano was sentenced on his plea to Elmira Reformﬁiory,'A
and that Frank Vaestry is now awaiting sentence. I think that

is a correct etatement ie'it not?

WA, PALUIERI: . Yeg. b

—WMR:EDWARDS:— Theé Péople rest.
THE COURT: Well,I would suggest, Vr. Edwards, that, if there
is a claim that any weapon was uséd other than the hanis and feet
: e

VR. EDWARDS: The proof is that bowls were used.

THE‘COURT: Fell, then, why not produce some of those bowls

before the jury. Iwill allow you to do thaf} That may be done

this afternoon, after recess.

VR. EDWARDS: Yes, sir. W

/ i s
MR. PALMIERI: May I be permitted to see the face of Mr.

Bennle Schneider again, because, if he claimed that he was in-
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jured by any of those instruments, I would like to see whefer

thereare any traces of it. i

THE COURT: Yes, you may recall him.

MR, EDRARDS: 1 will produss oaé-of those owps snd bowis
thia,afternoon, ' l v

THE-COUBT: Well, do you wish to have Schneider recalled
before or after recess? I

MR. PALMIERI: I would like to see him right now, sir.

THE COURT: Very well. He may be‘recalled.
BENJAMIN "SCHNETIDER, being recalled by counsel
for the defense for further croea+§x&m1nation, testified as fol-
lows: ﬁ
CROSS EXAMINATION (Continued) BY VMR. PALMIERI:

| Q ¥Mr. Schneider,. you say ybu jére'hurt ﬁyfthree men on that
day. Will fou show me' any mrks that ybu claim are the result
of thoSe injuries, on your.}ace or body, tb—d&y?' A I had a
black eye, and my lip cut. : 1

Q No, I{mean to-day. P
BY THE COURT: iy

Q Yi? are not suffering now from any of the injuries that

were inflicted upon you on the nineteenth of June, are you? A

Well, I was in the hospital nineteen days.

MR. PALMIERI: Now, show me some marke, if there are any.

BY THE COURT:

Q Are there any marke that you can show? A I don't know.
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May be on the back there is a mark from the bowl that I got in

the back, and may be it is healed up now.

LY
BY MR. PALMIERI:

Q Buﬁ'you have no mark on your face to show where a bowl

struck you'r_ A No, sir.
Q Now, you say that
sir.

. VR. PALMIERI: //;ow

says he was struck ;ngtﬁz

THE COURT: ' Yes, you
move his clothing.

THE WITNESS: Right

., 8ee my back.

BY VR: PALMIERI:'
Q Now, where 40 you

right here. I was ninetee

from the hospital a week ago.

THE COURT: Now, wil
vizible on his person now?
.MR. EDWARDS: Well, ¢t

about the shoulder blade,

also at the fourth rib. And there is a mark, a very decided mark,

which is a healed abrasion

49

a2 bowl struck you.on the back? A Yes,

may T see this man's back, where he
back by a bowl?

may see this man's back. He may re-

i ‘
here, some place., Of course I couldn't |

claim you were hurt? A I was burt

n days in the hospital. I only came £x
1 you stipulate that there is no mark

he point indicated by the Doctor ie

¥

above the right shoulder blade, and &= :

. (Indicating).

- ¥R. PALMIERI: Do you call that a healed abrasion?

MR. EDIARD&: I do.
(S

And there is no mark over the fourth
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rib on the' right side.

‘THE COURT: lel}, the jurors have made tﬁeir obaérvation;_
and they may determine whether there is any mark or not.
BY THE COURT:

Q Now, you said something about the hospital. ‘I understood
you to say that you had just come out of the hospital? A 'Yes, a
week agé.

Q And how long had you been there? A Nineteen days.

Q Well, you didn't go into the hospital theﬁ on the 19th
of>June?. A- No, sir. .

Q You didn't go tQ the hg:pital until twenty-nine déys ago?‘
A Yes, eir.

. THE COURT: That would be about what day in July?

VR. EDWARDS: . You came out a week agp?yeaterdaﬁ, did you
not? i

THE WITNESS: Yes, sir,
BY YR. EDWARDS:

@ And do you say-that you went to the hospital'pn account
of the injuriee that you received on that day? A No, sir.

Q That hospital vieit had nothing to do with this beating?
A NG AR ;

Q Had nothing at all to do with 1t? A No, sir.

Q  The déy after this happened, of the same day, you were

W

transferred to the 54th Street Prison? A Yes, sir.

Q And Rothman was also transferred to that ﬁ&iebn? A Yes,
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eir,
:Q And you didn't.go to the hospital until July, about the
etn';;wiﬁi}r A Yes, Bir. .
THE COUﬁT: Well, he says that his visit to the hospital
was not connected wiih this case.
BY ¥YR. RAMO:
~Q How many bowls were you struck with, Mr. Schﬁeider? A
I couldn't say which bowla hit me. They were all throwing them,
the th;ee of them.
THE CéURT: ‘ Now, V¥r. Edwards, I eugéesy that you do not

rest until two o'clock.

¥R. EDWARDS: Ye:, eir; I will produce .one of the bowls

a
c e

and cups at two o'clock.

THE COURT: Very well.
~ (The Court adminished the jury in accordance with Sectign
415 of the Code of Criminal Procedure, and took a recess until
two o'clch.) i

3 : -==0000000~-~=




g : : AFTER RECESS.
‘ THE COURT: ‘ (Addressing the defendant Napolitano) Where
ie youf attorney? |
MR. PALVIERI: If your Honor pleaq@, he has asked me to
- try these two ilefendants together,“ﬁith ybdr‘Honbr'e permiédon,
. to represent them both.
THE ' COURT: Very well. You may ask the defendant Napolitano
whetﬁer he is ready to go on with you, witho;t his own lawyer?
MR. PALVIERI: I did’ask him and he says he is perfectly
satisfied.
~‘THE COURT: Well, let the Interpreter ask him.
THE ISTERPRETER: Yes, he says he 1is w}iling.
THE COUﬁTE I only do that to keep thé‘reoord‘ntfaight,

80 that there may be no irregularity, Mr. Palmieri.
h Y

MR. PALMIFRI: Very well, sir.

vy

'F}?E DERICK  FASSIG, being recalled by the-Dis=

SRS S———

i b P10 AttOrney , testified as follows:

DIRECT EXAMINATION EY MR. EDWARDS:

T Q W¥riFasstg; have-you produced at my request a oup and a

— ”;;Eaiilgﬁﬁhf;;ffsﬁrhae in tﬁe.Tombé to feed the prisohera? A Yes,

e r——————— o NS vpvo—

D -~ -~ ndasae fibensil

e e e

&

Ao ——— Q Thie which you now hand‘me_isﬂone of the cups é%d thie

S s one of the bowls? (Iniicating) A Yes, sir.
Q- And-are they the same kind of bowl and cup as were used

in feeding the prisoners on the second tier on the 19th of June?

.



A Yél;'iit.

A Q They were-all alike? A Yes, all alike.

VR. EDWARDS: I offer them in evidence.

VR. PANNIERI: Well, if your Honor thinks they are proper.
o : evidence, f won't object. {0
. THE COURT: Do you know that the Statute defines assault :
in the second degree as an assault that results in grievoﬁa bodj-
ly ha:m, with or without a wespon, or an assault with a weapon
likely to inflict grievous ﬁoiily harm, even though, in fact, it
N - does not inflict it. o

MR. PALVIERI: Well, we have the opinion of the doctor that
the injuries were not grievous injuries. v : |

THE COURT: Not only the opinion of the db&tor,.but the
evidence. .Isaid that on the eﬁiience, considered only as re-
gards the injuries, I would be qbliged, as a matter of law, to

v say that there was -not grievous bodily harm. Now, this is anc-
| ther bragch of the case.
BY WR. Rl!li&l! EDWARDS:

Q VNow, ¥r. Faseigp I omdtted to ask you, this morning, when.
you went 1ni6Afhie'Eéii“inw}higﬂw;gﬁ”foﬁni‘Sdhneider, on the morn;
ing of the 19th of June, did you find anything in the cell besides

;;#;;;M;;v: 4 the man? A Well, broken crockery. !
'Q  Broken crockery? A Yes.

Q Whereaboute did you find 1t? A It was scattered all

around the cell and also outaide of the cell door, on the tier.
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Q Hou511r~but? A Well, the tier is only about---

Q Only a narrow gallery? A Ye:, about three or four foot.
BY THE COURT: | f

Q By the tier, yotl. mean the passageway thatruns in front

~

of all the cells? A Yes, sir.
Q And what cell was thig that you went into? VrThia was the
cell in which the complaining witnees was confined? A Yes, sir.

Q It was his cell? A Yes,'sir.

Q And not the cell of these defendants? A No, sir.
“

BY VR. EDWARDS

Q Can you tell me how maﬁy of these cupe and bowls were
broken? A Well, T should judge aboPt two of each.

vﬁ. EDWARDS: Thatle all.
CROSS EXA™INATION BY MR. PALMIRI::

A Q Did the cell of Napolitano and Fiola adjéin that o

Schneider? A VYes. : |

Q Well, the brokeﬂbcrockery was between the cells? ATt
was scattered out in front of the cell. Theré was more broken "
crockery in the cell of'Schneid;r than there was out on the tier.
RE-DIRECT EXA"INATIGN BY MR. EDWARDS:

Q Can you give ﬁe an idea of the size of the pieces of brok-Ju
en crockery that were found outeidd?I A - Well, eoﬁe were larger
and some were smaller, and, being thapvthe.flporé are concret@._

it didn't take much violence to break them.

Q 1If you throw one pof theese on the floor, it breaks? A



A Yes, ®ir. : ' It

VR. EDWARDS: They are offered in evidence, if your Honor
please.

i

¥R. PALMIERI: No objection.

(They are admitted and marked Pedple's Exhibit 1, the oup;:

and People's Exhibit 3, the bowl.)

VR.OEDWARDS: The People rest.

THE COURT: I will submit this case, in view of this sddi?
tional proof, on assault in the e;cond degree and aseault in the
third degree, Vr. ﬁalmie;i.

""" WR. PALVIERI: Well, I make the formal motion, at this time:
that there:ls no evidence tending to establish that any assault
in the second degree was commitéed by any ofuthese defendants,
assuming that thé assault wae committed by‘tLem;-and that it
appears established naw by the evidence of the prdsecution;‘thdiil

€ - T

né grievous bodily harm, as a matter of medical ﬁgg;}ggpijggim;m

1 inflicted upon the body of NMr. Schneider.

»

THE COURT: Well, that would make it assault in the third

i ~ deégree, if there was an-assault, unless there was a weapon used.

Now, if a weapon be uesed, or an instrument or force oapablb of,

A or likely to produce grievousrbodily harm, it is assault in the
second degree. I will read the worde of the Etatute to ym, Mr.
Palmieri. The fourth subdivision of Section 242 says:

"A person who wilfully and wrongfully assaults another by

the useiof a weabon, or other instrument or thing likely to
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produce grievous bodily harm, is guilty of assault in the soaoél_
\ &

degree." | } , - i

Now, if there was an assault committed with a bowl, even
though the bowl d4id not strike the complaining witness, it.wonid

te as%aulthin the second degree.

MR. PALVIERI: Well, T respectfully except.
THE COURT: That 18 a question of fact for the jury, as to
whether that bowl was used or not. But, so far as the injuries

are concerned, the case would be simply assault in the third de-

gree.

3
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J OH l st A N L (i g Warden of the City Prioon, a wit-
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-r-n: DEFENGSE. s

ness osllod on behalf of the Defense, being duly sworn, to-tifiod
: o
as follows:

» DIRECT. (EXA¥INATION BY MR. PALMIERI:

~Q Now, VMr. Hanley, you are the Warden of the City Prison,
and as such receive domplainta, and, under the rules of the City
Prison, impose pgniahmehge, after hearing both sides as to what
should be done on those compiainté? | A Yes.

Q- And do you remember having a hearing iﬁ the case of Ben-
nie Schne;der.in the Toqba on the 30th day of September of this
year? - |

MR. EDWARDS: I queﬁt to that.

_THE COURT:  Objection eustained. )

MR. PALVIERI: Now, may it please your Honor, I propoae to

}brévé ihat for a long time, Bennie Schneider--- .

VR. EDWARDS: I object, if your Honor please, to thdée offer
of proof. He should ask questione, and not say what he intends
to prove, AL ‘

THE-QOURT: I think he is within hisnrights.

MR. PALMIERI: I propose to show, may it please your Honor,

_the gonduct of EBennie-Schneider-whileon that tier; for u“kong'“'"”“““

time prior to this assault; that he was troublesome for a long
time, calling out to other prisoners bad names, and others on

the tier.
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THE COURT:, Well, that might be proper if:.it was claimed o
i |
that he was a man of good character, but there is no pretense F.’

here that he is a man of zood character., That ies not admxnlibiifv

in evidenq: at all.

¥R. PALMIERI: Very well, then, Irespectfully except. What

I wanted to show was~---

‘

THE COURT: ‘I understand. And I bhave said thatthis is not
>

proper proof. I have sustained the objection of the Diotrict

Atiorney to that question, and you may ask any other'queetion.

MR. PALVMIERI: Well, I wouli like to-;-tﬁevgéii;gpjgggugt
asking any further questions would be to prove the very. thing
that your Honor has excluded. :

THE COURT: If any witness heré has made any statement to

the Warden which is cdntrary'tb any statement made here, to-day,

e e e A e W

“you may prove that.

e ————————————————

)\‘

VR. PALVMIERI: I want to do that, sir. Schneider saye he
was punished innocently. v
. . ‘t L T T IR 1 . v

—THE-COURT: ~ Well, that really has-nothing to do with this

case. There deéfendante. had no right to assault Schneider, if:

they did assault him, except in self defense. .

_ MR. PALMIERI: Yes, that is a correct statement o; the law,
but we want to show that we were assaulted firet.

. THE COURT: 7;11, that is- a question Of'fact, concerning
which the Warden knows nothing, as I understand it.

BY THE COURT
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- Q 'ﬁo you? A No, sir. i
! : ; G
MR PALVIERI: But we want to show thathe did it to othex

prisoners. e ;
”THE COUﬁI:i No,rfhia islﬁ$t>c;§£;fe££.
BY MR. -PALMIERI:

Q Ie Keeper Strause under your supervision? A Yes, sirx.

Q And where is be, to-day? A He's away, off duty.

Q Is be a sick man? A The 1octqr sent him away.yesterday!

Q Because he was sick? A Yes, sir.

Q And, therefore, he is unable to be in Court? A Yes, llf.

: MR. PALVIERI: Thank you. That's all.
. MR. EDWARDS: Tpat is all, warden.
JOHN BROOKS TAYLOR, of 238 West 52nd Street, .
a witn-e‘calied on behalf of the défenee,'bding duly swornm, Eal--
tified as follows:
DIRECT EXAMINATION BY WR. PALMIERI:

Q ¥r. Taylor, I wish you would epeak loud enough for the
Judge and the last juryma# to hear'you, so that we can all hear
you. You‘aré an inmate of the City Prison? A Yes, eir.

'Q And you happen to be so unfortunate as to be charged with
a crime? A Yes, sir.

Q And you haven't been tried yet?_ A No, sir,

Q You are awaiting trial? A Yee, sif.

Q And you have been there since thevnineteehth of June or

long prior to that? A  Yes.

* « N T
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 BY THE COWRT:

ibout the seventeenth of Nay.

there. ' M

e i BURHERL |

e s

o _
-
- r I o
Q How long have you been there? A 1 have been there going';i‘-

on three monﬁhe,your Honor. 1o

Q But I mean before the nineteenth of June?” A\ I came there

~

Q And what tiexr were you on? A The second.
J
Q The same tier as the defendants? A Yes, sir.
BY MR. PALVIERI:

Q Where is Maestry's tier with regard to Schneider? A On

the second.
All on the same tier? A Yes, sir.

Q Now, ¥rxr. Taylor, can you state to the jury what you observ1
ed on the nineteenth of June, without my askins you a sinble ques—

tion? A  Yes. 9] :

Q Just go ahead. A This morninB, after we come out from
the cell, we were walking around, and I was walking with Maestry
and we hgp{g shoute of "Help" and Maestry =mxid stép;ei ahead of
me and run around to the cell where the hollering came xhxsugk
from, and Maestry separated the four men that were fighting on

the threshhold of the cell, and T helped, too, tc separate them,

and the keeper came and I walked away, and Yaestry just stayed

Q Now, you say that Vaeetry ran towards where the cries of

"Help" came from? A VYes, '8ir.

Q And was he with you on the tier? A Yes, sir, \



O T R Yt -t P2 RO A MY et S A : SO

, i T b R S

| S a3 23

Q And where were you with reepect to these cells, when youa
heard the shouts for help? A Right opposite, on thé'opﬁo.ito

xEXXx side,
Vs . f
Q 1Is that where Maestry's cell is? A Yes, sir.

o Q On the opposi te eide? A _ Yes, sir,
Q And d;d you and Maestry run to the cell where the shouts
of help came from? A Yes. |
Q Now, when you got there, did you belpbin separating, as
well as Maestry? A Yea;
Q Now, who were the men that were fighting? -Can you give
the names? A (No answer).

; BY THE COURT:

a Q jpid you go into the cell? A It wasn't 1nvthe‘ce11, your
Honor, the fight, it was on the threshhold, in the doorway of 810.'
Q whose cell was that? Do you know? A Schneider's.
BY MR. PALVIERI: | e )

j Q Now, Schneider wae one of the fighters, was he? A Schnei
der and the Italian fellow over there (Iniicating the defendant
Napolitano. ) -

Q Napolitano? A Yes. And the little fellow that stays in

the cell with Schneider.

Q That is, Rothman, is it not? A Yes; Rothman and Schnei-
- der and this Italian fellow and another Italian fellow;
Q And do you know whether the other Italian fellow wae Fiola,

the cell mate of Napolitano? A Yes.




d Can yoﬁ dencr;be'how they were fightingi ik They weio
struggling around. and everybody was punching each other.

Q Did they bhave a weapon of'any kind in their hands? A
No, sir. There were pleces of broken cupe on the dier there,

on the floor of the tier.

Q But they didn't have anything in their Hande? A No, sir

they were only fighting with -their hands.

Q And you don't know/who caused the breakage of the crock-

ery? A No, sir.

CROSS EXAMINATION BY YR. EDWARDS:

Q Have you ever been convicted of any crime? A‘iYee.

Q What was it? A Petty la;cenyf‘

Q - When? A A year ago. -

Q" Isthat ﬂﬂ; only conviction? A No; I'have beenvoén—

victed twice of pettyx;arceny.' |

Q VWhen was that? A  Three years ago.

Q T think you told WMr. Palmiéri,here, a moment ago; that-yo
had never been convicted of any crime? A No, I meant thie case
that T am arreated for now.

‘ &
Q Well; you are locked up on another charge on which you

haven't been tried? A Yes, but no: even indicted.

Q  Now, just tell ue what these men were doiné When You ROS | e
to the entranée of the cell? A 210 cell?

Q Yee. A There was a free for all fight when_i got there.

Q And who was fighting? A The four men.
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Q And what were their names? A’ Schneider was one of thon,i
and Schneider's cell mate. ! | ey : -'-!

Q What ;as his name? A I don't know their names. "_

Q You just ueea it to Judge P@lmieri. A leli, 1've for-
got 1£ again. : i

Q‘ You have forgotten it already? A Yes, sir; aﬁd iwo Ital-
1;n fellows. |

Q What are their names? A I don't know what théir names
ie. ‘

Q Both of tﬂem are in the room? A Yes; there is one of
them tpére. (Indicating)

:Q’ The other one ien't here? A No, sir.

- Q And &nyfhing-——wae there*unyth&ag»abouxmthawother,gne

tbat would" 1ead youto recognize him 1f you saw him again? AYe-,

I know him from on tne tier. |
et m—— e % .

T TTTTQ Well, who was hitting the other? A They were all hit- |

.ting each other. ; na

RO Q"DT:“you~zeewany“one.ajrike Schneider? A No,veir. . -

ni ‘mDid you see any one etrike Napolitdno? ”“1" No, 8fr.

Q Dii you see the other Italian strike any one? A No, sirj

. — 5
T T —— » > ~ T T -—_‘ ‘
- — -
et M — .
¢ .

Q Yoﬁ’didn't see any blows struck? A No, sir.

Q@ And where was Schneider whéh‘nie keepers got there? A He -

!
~wasg in between them all.

| p i ‘ 3
Q Now, if I were to tell you that onme of the keppers said

o
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that when he got there, he found him on the bed, inside of the :

0011‘_would that agree with your recollection of what doonrrodf.-f
g 4 ( : e

there?

MR. PALMIERI: Well, that was after the fight was over, I
submit.

THE COURT: Well, Ido not think the qﬁestion is proper, any4

“how. You must not ask him to éharact:rize the testimony of any

other witnese. He is to give his best recollection.
BY MR. EDWARDS:
Q VWell, did vaﬁ see any one strike Schneider while you were
there? ;A No, eir. ;
Q Now, on which side of the tier wé;é you ﬁhén yoﬁ he;rdA#/
thesg cries? A On the opposite side.
‘Q The east side? A The edst side, yes.
Q And was anybody eiagﬁon the tier with you and Maestry?
A Yes, the whole tier was walking around, in the morning.
Q And where were the keepers? A They weré down there;

at their desk. The desk is on the opposite side, in the middle

Q On the same side that 310 is ont A Yes.

Q Thé desgz-afe.OVer there? A Yes, sir.

Q Just wheré the fight took place? A No, sir; not ex-
actly. At the end of the tier, at the center. sy
Q And couid tﬁey,see the fight from where they were? ANo,

Bir.
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Q Could you see it from where you Qéro itcndingl-t l‘Ai.
sir. ‘ ‘ i’
Q And there were nO'keep;rﬁ on your side at all? A Alo.
sir.
: Q 'About opposite what cell were you? A ‘30?,7§nd'lvhp§;q;;;
this holler for help; | |
Q And there were no keepers near you? A No, gir.
Q Weren't there two, 6 keepers opening the lock of 2057 A No,
sir. ‘ : | o
Q There wae nc one there? A No, sir. ! 2

BY THE COQURT:

Q What time did you get ougnof your cell in the morniﬁgf A
About nine o'clock, yoﬁi Honor.

Q Well,'whaﬁﬂtime do you gét breakfast? A Before the cell
is opened. » y '

Qb Well, what time? AT don't know, your Eonor.

Q About seven o0'clqck, don't you? . A Yes, eir.

Q@ And after you finish breakfast, the bowls and things aie
taken away before you are locked up? A 'Yen Eﬁ:ﬁz

Q wéll, how did you happen to be out in thé corridor before VQ;M;EV
breakfast was over? ' A The tiér wae out for a walk then. A

Q VWell, that must have beeﬁ after nine o'clock? A -1'm
not poaiﬁwe of‘the time. vIt was 8lightly after bres&f&et« The

doors were open, and we were walking around. Some times the

doore are opened early and some times late.




half past nine in the 'morning. 1 am not positve of that, you:

i

Honor.

Q !911, you have been there three or foui‘months, yousay?
A But I am not positive.

BY VR. EDWARDS:

Q What time did this thing happen, did I understan you to'
say? = A f don't know; abqut.ten minutes after the doors wefe
opened. e
BY THE COURT: y

Q Well, the doores are open at seven o'clock, are they not?
A 'gll, then, your»Honor,.if‘that is 80, it was about ten minutes

past eeven.

Q Well, you said it was around I

-

didn't really notice the time. i i
Q Well, you cannot take your bowls of food in until the
doors are opened? A No, eir.

. ‘ Q Now, your door ies opened so that you can take in your

bowl? A Yes, sir.

Q At seven o'clock in the morning? A Yes, 8ir.

Q And then they are left open untij nine, the doors? A Yea{
sir. ‘ ‘

Q But you take your exercise after that? A As soon as

breakfaet is set down %hey-open the door, and you can take it,
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or walk around. = . _

a

RE-DIRECT EXAMINATION BY WR. PALWIERI:

Q Iow.'whod you said to the pfoseoutor that &ou‘iaw.no
f -blows et%uck, do yoﬁ mean‘that‘Y6u couldn't distinguish thﬂyblﬂ"*ﬁ
L & A They ;ere all wrgatling, Judge, and huetling éxouni'aa if th‘y'
A were tryiﬁg to push out of the gell, or into it.
. Q It was a general melee? How did you describe it Before?
' A Tt was a free for all fight.

BY MR. ED'QRDS:

Q Didn't you tellme just now that it wae a wrestle and no

blows were struck? A . Yes.

b o Q Well, now, what do you mean? Do you mean what youhave

Just told Judge Palmieri, or what you have told myself? A Well,

it was a free for all fight. They were all trying to strike
b R

Biowss : seememsns e e

Q@ Did you see any one elégbéifike anybody elee? A No,

sir.
Q Or kick any one else? A No, sir. e »

Q Did you see any one kick at anybody else? A Yes, sir.

Q Who was that? A I don't know; fiets were flying and they

were all kicking.

Q ?Bﬁt you didn't see a blow struck? A Noy air-T dsdntlem v
aeenoLody get hit;

BY WR. PALVMIERI:

Q VWell, you mean that you can't tell the name of any one

h
»

- i 1
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‘that you saw struck a blgw?
MR. EDWARDS: I object to that.

BY MR. PALMIERI:

Q Now, tell us what you saw.

THEICOURT: Well, he has alreagy t;ld us that. You may
ask him if he wishes to modify the statement. .
BY MR.“PALNIRK:
N Q Well, can you explain ycur statement anvclearer, ¥r. Tﬁy-
lor? A I followed Maestry around to the cell, and theée four
men were all struglling, they were all punching and kicking at
each other, but no one eeemed to get hit; and, when Maestry got
to them, he tried toqpull themaway and said, "Why, you'te crazyf‘-

and ‘I tried to help him pull them apart and I walked away when

the keeper came and Maestry stood there. -

e qvAh—SUNNETIEY WasH T On the bed at that time, was Bet'
i ! A NO, he 'aﬂ atﬁ LhedOOa. - iy R
Q And where did the fight ocour? A At thel threshhold
E. of jthe_cell.. _ e

Q And not on any bed? A RO Bixy

BY VMR. EDWARDS:

Q “Who wae the keeper that got there firet? A The old keep=_ - —

Q Well, what was his name? A I would know hie name if I

heard it, but I don't remember it now.
e

Q Well, who came after the keeper that first came there?
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A lell, that's all I seen then. There was other ;egper- on the
‘tief,(but Ididn'f pa; any attention to them.
Q Why, didn't keepers run up from every tier, and didn't the
Deputy Warden comeﬂrp too? A Yee, but 1 eeen him after it was
[ § y all o;er..' b
BY MR. PALNIERI: ;
Q Now, the first'keeper'that got there, and the only one
that you saw at the time, was Mr. Strause? A  Yes. -
i Q And he is an old man?. A Yes.
Q  And then other keepers came? A vYee, sir.
¥ Q But the fight was all over then? A Y%s,-eiflwnnwmv_% i
MIKE PREWMER, of 407 Fifth Street, a witness called
6n behalf of the defense, teing duly sworn, testified as followﬁ:
7“WDIBECT EXAVINATION BY MR. PALVWIERI: ;
Q. vr. Premer, you are an inmate of the Oiiy Pricon, you '
are 1n7jail? ; A Yes, eir. 7
2 Your case waen't tried yet? A No, not ;et.n 1
i Q You have been i n jail how many monthe? A About two.
~months.
Q Were you there on the nineteenth of June last? “When th1 
AT T fight—eoeeurred; were you in the Jail? A  Yes.
Q In the City zfleonf A Yes.
{ ' . Q@ Did you see what took place there? A Yes, I seen.

Q Just tell the jury in your own wéy what you eaw? A First'

thing in the morning, when I started to walk, all the gates was
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open, then I etarted to walk, and then I meet that guy there,

~

Frank (Indicating the defendant Maestry).

Q Frank Maestry? A Yes. He was in front to me, and 1

was walking behind him, and I heard somebody hollering, "Help,

help." - And he heard it and then he goes in the cell and he
makes 80, like that, "Don't fight." (Illﬁet;ating).

Q Do you know how many people weré fighting in the cell?

A- I'don't know; I can't tell, because I passed there.

Q fou didn't count the people fighting in the cell? A No,
just I seen hih, Anly he makee ”Don't-fight”., (Illuetiating)l

Q Before you saw Frank separaté the people, wherg did you
hear the words -"Help, help" come from? A The first cdll.

Q' Do you know whether that was Schreider's cellt A No, 1]
don't know that.‘

Q But yoﬁ know it now? A Yes, I know it now, becaue; I
heard eomebéd; holleriﬁg "Help" and he heard it, and he get in
first and make them separate.

Q v;. Maestry did? A Yes, I mean Frank.

Q WMr. Frank Vaestry? A - Yes.

Q Do you know who waes x hollering for help? - A I don't
know who was hollering for help, and then i*gb away and them keep-
1 |
ers come right away and just took them fellows.
Q Did you see Mr. Strauss? Do you know the name of the
kee;;r that oanblkheré first? A No, aii;'I don:t know his nam.

CROSS EXAMINATION BY MR. EDWARDS:
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Q How long have you been in this country? A I am three

Where did }ou come from? A Austria.
What? A Austria.

Austria? A Yes, sir.

And what do you work at? A I wozk in a restaurant.

Q

Q

Q

Q What part of Austria? A It is Galicia.
Q

Q - Where? . ‘A Uptown.

Q

And' who was your last employer? Where wae your last job?
i Uptown.
Q@ Who did you‘work for? A 168th Street.
Q For whom? A Mr. England, I think hie name‘is.
Q@ And how long did you work there? . A About two months;
Q@ And how often have you béen convicted of crime? A (No
answer ). | :
Q BHave you ever been convictedf A VYhat 4o you mean?
Q Have you ever been tried for any crime and convicted for
it? A No,‘ho trial yet.
BY THE COURT:
Q Were you ever in prison before? A No, no; thies is the
, -
r first time.
BY VR.'EDWARDS:
Q When did you firet meet Frank Vaestry? A  (No answer).

‘¥R. EDWARDS: Can we have an interpreter? I think he will

understand the questions better. :




About five dayes or a week.
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THE COURT: ~Yes.

(Samuel Meratchnek is duly sworn to act as interpreter).

BY VR. EDWARDS:

Q Now, when did you first meet Frank Maestry? A vlhioh iun
do you mean?

Q That man there? (Indicating the défeniant Vaestry) A 1
didn't have any conversation with this defendant when -1 met him
first. He was going first and I was going after him and then

the keeper Opehed the door, and then we heard some quarrel was

ihere.
BY THE COURT:
Q No, that is not responsive. He was asked when was the

first time he ever saw Frank Naestry. A .The firet time T eaw

him in jail.

Q Well, what day? How long before the pineteentb of June?

A T couldn't tell you.

Q How long before the day on which this fight occurred? A

BY MR. EDWARDS:

Q What tier s your cell on? A Second.

Q And that is the tier on which all these defendants and

Echneider and Rothman were on, too? A They were on the same

tier, but they were on'qne end and I was on the other end.
Q What was your cell number? A 329.

Q What tie did this fight happen? A After seven o'clock
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“thlg_fiéht"&ﬁ7 A No, Iwas on this side and thie happenedvgp_.

in the morning.

BY THE COURT:

'Q Well, how close to seven o'clock? A - About fifteeh mir
utes after.seven o'cloil. : : ' ' :3'*‘
Q Well, how ﬁo you fix that time? /A Because the keeper .

opened the cell at that time. That was séven o'cldck in the
morﬂing, and from that time until this occurred, I think_it.was
only a quarter of an hour.

BY VR. EprRDé: L
: Q And bad you finished your breakfast? A Yes, sir.
Q And were yoy out, taking a walk after breakfast? A Yes,
sir.

Q. Now, wh;::>5eré you walking when you saw Frank? A When I

left my cell I went from my cell up to the other corner, and that!

'wheye ;E;; qu;;fél-dome in.

Q "Yell, outside of what cell were you when you saw Frank 1
Vaestry, just a little ahead of you? A From the first cell
from the other corner. I think it was 312.

Q Was that on the same side of the prison ae 2310, where

the other end? (Illustrating).

3 Thy, this happened at cell 310, didn't 4t? A About 310

ir 813; I couldn't remeﬂfer that exacily.

Q Were you standing at 2123 when you saw this fight? A I

a
was within about two doors froq/that cell when this happened.
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It mpi€~havevbeen about 213. V

+Q And where did Frank come from when you suw.himt A Frank
walkea ahead of me and I followed him.

Q Well, where was Frank coming from? A TFrank walked out
" of his own cell, and he was ahead of me and I followed him.

Q Vhat was tﬁe nunber of Frank's cell? A I can't remem-
ber. that.

Q Well, len't it 305! A Yes, atout that.

Q Well, that is no where ‘near 818, is 1t? A No, that wae .

away. He came from hie own cell and he had to walk around be-
fore he came to the other cell.
Q Did you see him coming out of the cell where the fight-

ing occurred? A No, sir; I seen him walking ahead of me.

Q Who was he walking with? & He was alone.

Q Are you-sure of that? A I am not positve of it.

—wae ahead of me, not far away, and when this fight commenced he
3
tiIEi:tm_;;gveLt this fight;

o AT, Now pleaee answer mw questiomE; was-anybody walking with

S etesee.... Frank or was he walking alone, when you saw him? A I couldn't
S—— ,'.-;N-;“—'._mw;: SES s s ey :
. _tell you. T dor* ¢ rémenbery=—

s~ = -

QN Well, what attracted your attention to Frank? A I heard

-iomebody was hollering "Help, help". - §
Q And what did you do when you heard that shout? A Frank

wae ahead of me, and he went in among the fiéhtern and tried to

_“_ﬁ;j j Q Welfjmaad you tell us who'wae with him? A Ko, Frank - .=




was ahead»of me and I was following him.

"Help, help" were you walking towarde cell 214 or towards cell

'AV'FrDm in front-of me.

75

separate them, one from the oéher.

@

Q Vell, which way were you and frank walking? A Frank

Q Well, in what direction wae he walking? A Why, every
D ) h :
one was walking in one direction, and he was with us.
Q Now, you say you were near cell 312. Were you walking
towarde 210 or 28147? A I walked away from there, and then we
went over to the Bridge, and then the kee!kr care there and dis-

banded ue, told ue to get away. e —— o

Q Before ycu saw this fight, when you firset heafd the shout

’éXO? A We walked---we passed the cell 31¢ at the time.
BY THE COURT: ., * '

Q' Well, did yqu have your back to the cell th;t you heard
the cry from br were you ldgiing‘towards that celi? A I had
to turn ‘away because the keeper told me to get away from there.

Q 'No. «But before the keeper came tgg;e, when you heard
the ¢ry of "Help" there wa: no Aeepér there, was there? A No;
the kéeper waen't there,

Q Well, did that cry come from behim you or in front of you?hs

rd

BY MR. EDWARDS:
Q And then you went right towards cell 310, did you? A °

Why do you want to know whether I went to 381% or 2107

Q Well, did you walk toyarda the cell where the trouble
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was or away from there? A T went away from there.

B BY MR. EDWARDS:

Q@ Well, could you see anything that hapﬁbnqg, if you wont'ng;;'L

right away? A1 bave seen Frank. - He was ahead of me and I
: {
have seen that he went in there and tried to separate them and

prevent this fight.

Q Well, where did he go? A In where?

"

Q Frank was tryin_; to separate them and I walked away.
Q Well, where were they? A Right in 'front .of the cell:’
where the fight occurred.

9@ Well, what was the number of that cell, do you know? A I

couldn't tell you.

Q "hose cell was it? A They told me aftierwarde that the

wran that they had a fight with was in_ the cell, btut 1 don't know.
» :

Q And you had been therd in the Tombs how long then? A . Abou

a week or go.

Q And who was in the fight? A  All the people were fight-

|

_ing. I couldn't tell you their names. ‘All that I could tell you

is that Frank was over there, trying to separate them.

Q Well, do you see in the Court Room now any oné who was in

the fizht? A No, eir,

Q There is not one of}them‘in the Court Room, is there? A

The only maﬁ*I can tell you about is Frank.

Q Whendid you and Frank first talk about thie case together?

b ~ A T didn.t have any conversation with Frank; I didn't have any
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dealings with him.

Q Well, bas he spoken %6\xou at all since thie happened on

this morning in June? A No, sir.

Q Well, how did he find out that you saw anything of this

at ald? A I wae, Vonday, in Court when my trial was to take

“pIsce; that's &ll. = '

Q No, I want to know how Frank Waestry found out thaiyoh
knew anything sbout this case. A At the time when I came to
Court, the other day, and they told me my trial was postponed
to. some other day, there wae;a man in cell 213, and I asked him, ™
"What kindrof a case has this Frank gott" An@ he said; "Don't
you know thathe wase there at the time when there wae fighting
here?" And I told him that Iwas present and aaﬁ that and I told

him what I saw.

Q In what part of the Court were you when you met this man

thi;gyou speak of? J Gl 'l Y s & R T
Q Wﬂen youwent to the cell with Frank, did you see any broke
en dishes or cups? A After the fight was over, yes.
Q Now, when yéu saw these people fighting that you say»Frank:

tried to separate, did you see any broken dishes then? A No, I

( :f- - ‘-‘.{'4‘
didn't, )

Q Who was the firet.kéeper that arrived there? A 1 could-

~~ E )

" n't tell you his name.

hok

Q Did you see more than one keeper come? A Two of them.

Q What wae the name ofmthe second one, if you know? A 1
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oouldn't{tcll you; I don,t know.

BY THE COURT:

Q Who 1e your oelllmate? A Do you mean at the present  €$
time or t(hat time? / : i ’

Q At thas time? A Solomon Hoffman.

Q :Well, who Yaa youi cell mate at that ti;e? A The same
one.

Q He didn't see this trouble, did he? A No, sir.

& He ®as in the ce;l,wae he? A _Yea, your Honor.

Q. What time in the morning was it? A About fifteen min;
utes after seven.

Q@ Well, who told.you it was that time? A Because the
bell rings at seven o'clock and we were let out at aeven o clook_

and it tooz onl y fiifteen minutea before this thing happened. -

QeI YOU ATE VoUT breakTast Bafore }6{;"“&6&{6&1’:, ildn's

you? A I Had had my breakfast. . ‘ e
Q Well, how long did you take to eat your breakfast? . A 1r£13

' ™M

_About ten or fifteen minutess : — s

’ ! o
Q Well, are not all the bowls collected before you are let #.x

out? ‘A No.

BY VR. EDWARDS:

3

2 Did you see Schneider after the fight was over? A They %
showed me the man But I don't remember what happened. , s

Q Did you see him g0 down to the doctor? A No, Ididn't.

Q Did you see Frank right afterwards? A I seen when the
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keeper toBk him and locked him in the cell. e
-~ Q Do you know. John Napolitano? A No, I don't.

Q 'You'don't know him at 3117 A No.

Q Did you seé thie man sitting there, Napolitang, fhaf‘
- . day at all? A Yes, I seen him that day.

Q@ Did you see him on the 18th of June? A T couldn't téll

~you. I don't remember,

Q Was he in that fight? A ‘; couldn't tell &ou. I don'st
remenber. Idon't remember anything except sgeing Frank, and théy-
took me and lo:ke% me'in the cell..

Q Well, 111‘you see Frank walking along in front of you?

el MR. PALVIERI:, I object .to that.

THE COURT Overruled.

MR, PALYIERI: Exception.

A Then I have seen him, [told yvou, and I don't remember anything

"'Ebré'éhi.f'diihft see anything more,

FRANK MAESTRY , of 930 East 178th Street, one

of the defendants, being duly sworn, testified as follows:

— D IREC T EXAMINATIONBY ¥R PALVIERL:
Q Mr. Maestry, how old are you? A Twenty-three.
-’ Q Twenty-three years o01d? A Yes, sir.

9 _T"here were you born? A New York.

Q New York City? A Vee{ sir.
Q And have vou lived in New York City all your life time?

A ?es, sir.
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y i Q You huve' been in jall how long now? © A A;Ll Vtoldv. two |
years. ‘ | '
Q Two yéare in jail?’ A Yes, - eir, e A
b ; Q On this same charge? A Yes; eir.
™ Q Vell, why hae it been so long to dispose of your -0ase?
MR. EDWARDS: Well, you c¢an put that on the'reoord by con-
céesion, if you want to. He was convicted and the Court of Ap-
peals reversed the convicton.
BY ¥R. PALYIERI:
Q Well, you pled guilty to manélaughter in tbe.firet.degreo
after‘the.Qourt}of Appeals reversed the conviction? A Yes.
Q Now, can you tell this jury in your own waf what>took
place on that igyf A Yes, I can prove my innocence.
e v Q Well, zo on. A Centlemen of the jury, at June 19th, I
-was in cell 205, opéOaite 210, -and ' that is the east eiie---thd‘
,,,,,,,,,, Mo west side of 3lo, whére Bennie Schneider ie.
When the offioer come ;rouni to open our side of the celle

first he came to my c¢ell and opened my cell., That was exact

seven o'clock.

And when he opened our cel;;l—l don't take any of the City

Priaon‘meals;rl buy my own meals---am I stepped out myself, andw7
AW walked around) and the men was walking around. Some young man
named John Taylbr, I walked around with qgm.

And we heard a couple of shouts, "Help, help" and that w;e

near the tarn, down there, the turn of the tier, and T went to
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away at each other. ' y ;

S

the cells 311---no, 310--- and I seen fourrnon fignting.'punéhiigf

Q What are the names? A Frederick Fiola, Bennie Schneidej

A

e

Bennie Rothman and John Napolitano. And I tried to avoid the
strug;le and pleaded tq tpem, and when the officer come there,
he helped me to separate them, and Itried to talk to the officer
and explain to the officer, and this Bennie Schneider implioafed
me, I don't know what for. That's all I know. ;

Q Had Bennie Schneider been a witness against you, or
given any information against you or anytdf your friends? A No,
eir; I bad no hérd feelings against the man.

. Q So far as you know he had nothing to do withayour case?
A‘ ﬁo, e;r. ‘ |

Q Had you hSd an} information that Bennte Schneider was a

8tool pigeon for the Dietrict Attorney? A T don't know, your

™ e -
Honor. I have my own affaird to attend to.

Q “Had you seen hiim in there or known him by sight? A Yes,
about four monthe. I never talked to.t%te man.

Q- It has been stated by ¥r. Rothman that you first entered

Bennie Schneider's cell ani then knocked him on the bed, and them

stood in front of the ce‘a with vour arme folded (Illuetrating)

while Napolitano and the other man beat him up? A No, sir;-1

‘tried to separate them, to separate Schneider and Fiola.

" Q Before they fought at all did you enter Scineider's cell

at all? A No, eir; I didn't know what happened. : ;

o
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Q And you don't know what caused the fight, or unythingfvm

.A No, uirf
Q You remember thies fight bﬁcurred on the nineteenth of il
Jﬁﬁe?i A Yes, s8ir. '
-~ i ' Q And you weré to be sentenced by Judge Shearn whén? A A

]

day or f*o after.. I'm not positive sure.
Q :And were you seétencai a day or two afterwards? A No,
sir.
Q@ And that was caused by this case? :
VR. EDWARDS: I object to that. How could he knoﬁ?
THE COURT: It is entirely iQmaterial.l
BY MR. PALMIERI:
’QA Now, did you take any. part in this assault, other than
that of a peacemaker? A I’tried myself to Avoid trouble.
BY THE COURT: »
Q ‘Dii‘you take any part in this asszault other than that of
a peacemaker? A No, sir. '
BY MR. PALMIERI:

Q@ And did you, on that day, make the same statement?

VR. EDFARDS: Objected to.

W/ . THE COURT: Sustained.
VR, PALMIERI: That's all.
CROSS EXAMINATION BY MR. EDWARDS: 4

Q Now, Maestry, how of ten have you been convicted of crime?

A Thie i1s my second time.
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_} Q What was the first time? A (Burglary in the third des
gree. o gl
' Q And when was that? A Eight years ago.
Q Before what Judge? g 0'Sullivan. i
. : Q Before Judge 0'Sullivan? A VYes, ei;.' ”

Q 'And you pled guilty, after ihe Court of Appeals reversed
the verdict of the.jury on a murder charge, you plediguilty be~-
fore the Supreme Court, to manslaughter in the first degree? ‘A
Yeé, ai:.l .

Q And what was the date of that plea, about? A (No an-
swer).
BY THE COURT: ) ’

Q Well, how long prior to the rnineteenth of June? That 18
the ;mportant thing? A Some day in “Ay, but I cannot remember
the date. .

h BY MR. EDWARDS: _ '

Q And are those the‘only convictione that you have ever had?
A Yes; sir.

Q You were on the second tier, which is the one .that your
counsel says isﬁéallei the homicid; tier? A Yes. v

- Q And Taylor was on that tier too? A Yes.

Q What was his cell? A 208.

Q. And that wase fé?r cells from yoursf A Well, Ishould
| Sty Bl ]
judge s0. ¥

Q And, on this morning, what part of the tier were you walk-
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ing on? A I was walking on the part that my cell was on,

'Q AmM did you see any keepers there? A Two cells away, ﬁl ‘

ST T T

trying to open the door.

L
.

Q - You saw them, did you? A Yes.

Lo Q And so that you were there, and saw themtrying to open
the door? 'A Yes, when I was sweeping out my cell. .
Q We¥, they were right out there in this three foot gal- '
lery; weren't they? A Eh? T 4
o Q (Quehtion'repeated) A Yes.
. Q And that galleey is only about ﬁhree feet wide? A Yes,
about.
Q And Strausq was one of the keepera; a great big man? Did-
n't you know him by sight? A Well, he isn't such a big muﬁ.
i Q And ngais was the other one? Al don't kriow him.‘ I‘.
don't know anything about him.
Q Well, the witness that was on the stand here; the keeper
who was on the stand here? A Oh, yes, he was there.
Q And how were you walking? In what direction? Towards
310 ‘or away from it? A  Well, I‘waa on my side of the ‘tier
at the time T heard the shouts. l
W i

i Q VWell, were you at that time on your way, wa;kiné towarde
310" A I was walking towarde 210 cell.
i Q And when you heard the cry did you run? A Yes, I ran

_ to the cell.

Q And who did you see fighting? A The four defendants-



mieri wished to plead that as former jeopardy, and I' told him

WURRRE]

Q And who were they? A Bennie Schneider, Abe Rothlnn;t'ﬂr

Jobn Napolitano and Frank Fiola.

Q And then you did ten daye in solitary confinement? A i
sir. '
. .¥R. éALuIERI: I object to that ﬁpon the ground that it is
incompetent. ‘ : i ;
THE COURT: What ie the particular thing to which you QE:;//_
jeot? - |
_MR. PALMIERI: The fact that he served ten daye in solitary

confinement.

THE COURT: Well, that is no evidence that he did anything

there in violation of law. We are not bound by that. Mr. Pal- 1

that it did not constitute former jeopard}, that it iaa merely
the opinion of the Warden that he”bad violated the rulea, which
ie not evidence in this case, and has nothing to do with this
oaee; and'yog are to decide this éaee oh the evidence that is
submitted to you, gentlemen.

BY WR. EDWARDS:

Q How long did it take you to getto cell 2107 A I don't

know. I didn't have a watch.

Q - How far did you have to go? A. Half a bloék, half an
aveﬁue bloock. ! ' ; R ; "

Q 'hy;‘the wbble prison is only a blockilong? A Bo, sir;

1t's three blocks, I should judge, all around. )
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. Q Why, 1t.ii all built inside of one City Hlook. ' A Thli,

I didn't know,.

Q Why, you have been in there for four months? A Yes,

but 1didn't measute the length. i

Q Weli. how many cells did you have to pass to get from
where you were to 8107 A Well, from 205 to 209, that's the
last cell on this side. l .

Q VYes? A 1 ehould judge, four cells, and then on the

other side--- A

Q The cells are seven feet wide? A No, sir; four feet
‘widé. And then 'you get to 210 cell. VAF a rough guess, eight ;
or nine cells.

Q About ;ifty feet? A That I don't know. I d1da't mea-
sure 1;. v

Q Now, when you got:rthere, what did you see? A I saw
four men in a clinch, fighting, punching away at each other.

Q VWere they hitting each other? A Why, certainiy.

Q Wéll, who hit whom? A Well, through the exc;tement
they were all punching each other, and, in trying to separate
them I got a few blows myself.

Q ' Did Napolitano strike any blows tgat you saw? A Well;:-“
they were all striking Llows.

) (QﬁeptionVIOpeated) A I suppose he must have.

Q Well, did you ee;)him strike any blowe? A Well, all of

' p)
them were striking blows at the time.

”
4
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the excitement, I couldn't eay.
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Well did fou see him etrike any blows? A Well, through

Q Well, did you or did you not? A No, sir. A
’ : | ‘ Q Did you see Fiola atnfung a blow? A Well, they vere M-
e ' all striking blé;s, Théy were 80 close together.
1. - BY THE COURT: -
Q Did you see Fiola atrikingta blow? A No, sir.
- BY VR. EDWARDS:
' Q Did you see any one of them strike the other? A VNo,
»air. e
Wi Q Or kick any other person? A No, sir.
Q iWell, where were they, whereabouts? A Well, at the
start, when Itried to avoid the trouble, they weré right in front
of ;he cell. They all went in in a body. b
; b h
y Q In where? A In the cell. . : ’
Q You pushed them in? A No, eir.
Q Did any one fall down when they were in? A No, seir.
Q Qid you see Strauss arrive on the secene? A Straussa?
Q Yes, the keeper, Straueq?‘ A Yes, he tried to separato"
oo |
-’ ' Q .And where were you when he 50@ :here? A I was separat- %
ing the men from hitting blows.
Q Ané whére was Schne;dér at the time? A They were strik-

ing blows at the time.

Q

(Question repeated) A In the cell.,
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Q Not outside, but inside of the cell? A Yes, sir.
Q Whereatouts in the cell? - A T couldn't judge, fhon,i”
Q You couldn't see? A Yes, but on so;ount‘of the excite- &

e

’ment, you didn't notice, you couldn't notice, and the officer

I : came and helped me to sepérate them.
J Q Before Keeper Strauss got there, who was with you? A
Nobody .
Q Where wae Népolitano? A They wére in the cell, punch- 4
ing at each othe;. iy
-Q I thought you said you separated thém? A Yes, 1 4did.
Q- But when Strauss came there, what were the men doing? .A-
b They were striking each other. |
Q And where were they then? A In. the cell.
@ And you say you were outside? A Not at the time, not
at thﬁt moment.
Q ngl, I asked you where each one of you was when‘StI;uea
got there? A They were in thecell. :
Q ' And where were you? A Outgide of the cell.
2 Well, how could you sepdrate them, if you were outside of

' the cell? A - Well, when he got there, they all broke away. -

A i Q And where was Schneider at tﬁe fime? ‘A He was in the
cell.
Q ‘lell, didn't you see chper Strausa arrive o; thét'sﬁenn,
and Schneider lying on the bed, and ﬁapolitano stunding over him,

-8triking him? A Ho, siTe
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BY YR. EDWARDS:

Q And weren't you and Fiola standing about two feet away,
just breaking away? A No, sir; I was talking to Mr. Strauss.
BY THE COURT:

Q Well, you could not have been speaking to him vefore he

|

came there. He said when Strauss came there? A No, I separat-

ed them. I tried to separate them.

Q And how lonyg had you been out in the corridor when Strauss
arcived? A Just a few seconds. .o
BY MR, PALMIERI:

Q@ And at that time they had broken away? A Yes, 8ir.

THE COURT:  Now, Mr. Palmieri, please.!

Q Did you see any broken china around there? A After they

were fighting.

Q But you were pulling them apart. A There was no china

there then.

Y

Q@ But did you see any broken china at all? A Yes, out

on the walk.

N

Q You didn't see any inside of the cell when you went in

to ‘separate thé men? A No, I didn't take notice.
e -

Q You were in there; weren't you?* & 7es, I was trying
to separate them. ,

Q You followed them in to separate them? A. I didn't fol-

low anybody. I seen four men righi on the outside of theoell,;

punching away at each other, amd Itried to separate thém,kand
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they all fell. in ﬁ bunch into tﬁe cell.

him.
Q Didn't you talk with him in thé Tombs ? A Bo, siz; 1
didn't, 5 i jA
Q You never spoke to him in the Tombs? A No, sir.
o Q What makes you s0 angry about my asking yoﬁ ihat ques -
tion? A I ain't angry.
Q2 Now, isn't it a'fact that your friénd Rocco Carnivale
asked you to beat up this man because he 1;uldn't give him the
information that he wanted as to what LaSalle was goling to say

about bim_on his trial? A No, 8ir.

Q Now, isn't that a fact? A No, sir. o

Q Now, have you told us all that you eaw in this case? A
I told Mr. Straues, the of}icer-—-

Q No, have you told us here all phat you saw pf this case?
A Yes, sir.

‘Q Hownoften had you heard Schneider called a "rat" and
"The District Attorney's Iﬁformer" before this morning? A I
never heard such a word. .

Q You never héard a word of it in your 1life? A No, seir.
Q:zi//;;w often had you heard the keeper call out for him to
get ready to go toAthe District Attorney's office? A- 1 never

took notice where he went.

Q Did you never hear that done?. A I never took notice.

(Y
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BY THE COURT:

Q Iéli. did you or did you not hear it done? A lo,Alir.L
BY ¥YR. EDWARDS: '

Q And how long have you been in the Tombs? A Four nonihl.

MR. EDWARDS: That's all.

THE COURT:' Any re-direct examination?

VR. PALVIERI: Now, I am going to ask the District Attorney
to dispove the statement ﬁnat he was asked;to beat Schneider ﬁp,
ﬁecaushe‘wouldn't give Carnivale some inforrmation that he want-
ed. I wmxmx move yo strike out that question and answer.

THE COURT: No, the motion is denied. Tﬁequestion.ia per-
fectly proper, ani, if you‘agd'deeired to object to it, it should
have been done at the time, but I should have overruled it, if
you had objeotéd. Now, that protects your rights.

‘VR. PALMIéRI: No further qugetions.

JOHN N-AP O.L ITANGO , of 3013, corner of 103rd Street,
one of: the défeniants, being duly sworn and examined through the
official interpreter, Mxr; Mustachi, teatifie; as follows:

bdRECT EXAVINATION BY VR. PALVIERI:

Q Youbpleaded guilty to the crime of manslaughter? A Yes,
sir.. ' , .‘\\

Q And have you been sentenced yet? A Yes, sir.

BY THE COURT:
Q Whom did yoy kill? A man or a woman? A A man. » e

BY MR. PALVIERI:
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Q iﬂow old are you? A Twenty years old. '

Q How long have you been in this country? A Four yésra.

Q Now, can you tell your own story to the jury as to whuﬁ&V;
ocourred on that day? A Yes. pic

Q Go ahead? A Five d#ye before this, this complainant, Ben=-
nie Schneider, when Igo past his cell, he will go liké that with
his lips (Iiluatrating) and he called?me a Dago son of a ﬁitoh,
and he did that for five consecutive days, and 1 said to bim, "
"Don't do that to me again, because 1 will report you to tﬁe
ﬁarden'. And he .said, "I don't give a damn. I ﬁave got the
District Attorney as a friend of mine."

Q Now, can you say that in English? A Yes.

Q Then eay it in English.’ A Ttold him, "Don,t do that.
1 tell the warden", and he sald, "I don't give a dam if qoﬁftéll
Fhe warden. \I am the Distriot Attorney's friend."

Q PNow, go on with the interpreter. A Then, in the morn-
inz, they: brought in my milk, one of these bowls full of milk,
and I took it in my cell, ani I gnd my companion .in the cell

drank it together.

And then I replacéd the bowl outside, and, while was plac-
ing the empty bowl outside, this Benqie Schneider said, "Why are
you looking, you Dago son of a bitch?" And I said, "I am not
lobking at you." |

Then he threw this cup at me, and I do dged it, and 1 have

got the mark'yet‘on my elbow, on my right clbow. (Indiolt;ng)

.
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And then he .eiseQ'hold of me, and he etruck me with hil
c¢lenched hahd on my mouth, and loosened my footh; and I.ltruok-
him back, and we clinched éach other,'and exéhanged blows, undJ”?
then his companion came and struck'mé also and I shouted "Help".

Then my companion, an Italian, who is in the celi with me,
came to my rescue.

Then Maestry, the'defenjant,hcame and separated us, he tried
.to separate us and he said, "Don't have any quarrels, be good."

And then he said, "If you do thgt, you will not recoi;e any
of the family, or any visitors any more;"

I am innocent of having done anything wrong. I didn't know

the man. I had to defeni myself when he struck me.

-
»

‘And I am very weak in my luﬁgs,fani am a great sufferer
with headaches, and 1 don't indulge into fights, that's all.
BY VMR. PALMIERI: Sy

Q When you were putting your dish out of your cell, did
_your héai get near to the cell of Mr. Schneider?

tﬁE COURT: Well, why lead the witness. Y9u asked him

to tell his etor& and he has told it. If you wish to bring out

anything new, bring it out.

BY VR.PALMIERI:
" Q When Schneider threw the dish ?f you and yop,caught it
with your elbow, d4id you, in turn, throw a dish at him?
- BY THE COURT;: ‘

Q Yes or not A Yes, I did. 1 threw the dish, but I

&



'BY THE COURT:
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didn't hit him.

Q Well, where did you throw it? A I threw it at hin.

Q Where was he when you threw it at him? A By the eide of

my. cell.

Q@ How far away from you? A From this ohair to the end
of that table. (Indicating the District Attorney's table).;

Q And how many feet is that? A

MR. EDWARDS: I should say just about four or five feét.
Mr. Foreman is it not four or five feet?

THE FOREMAN:  About four or four and a half feet. . -
BY THE COURT:

Q You were about four or four and a half feet off when ybu
threw the bowl at him? A VYes, sir.

Q And be was not 15 his cell, but near your cell, you say?
A We were side by side, next to his cell.

Q You iold me it was next té your cel%. Now, which wae 1t
Next to your cell or his cell? A He was in his cell and I was

in my cell when I threw. that dish.

Q Now,.how could you throw a dish from yourvcell into his
cell? A Ohg we placed our héeads out of the cell, and we had
bur heads both out of the cell.

BY VR. PALMIERI:
Q Then when you geg;n to clinch, where was Rothman? A He

was near me.



Q And where ;;- Fiola? A He was in my oell;

Q And d4id he come out andutaké part in this melée? A Yes, F
when he saw me---whéh he saw i waé getting hiﬁ, Kecame ou¥ to -Jﬂ'.
holp me. ; |

-BY THE COURT:

Q Came oﬁt of where? A You sai you didn't go out of your
Pell. vYou say that you were in your cell and Bennie Schneider
was in his cell? A Then, after I threw the dish, we got out,
and he punched me in the face outside of the cell, and my friend :
came outside of the cell to help mé:'

Q After you threwvthe d}ah, you came out of your cell, is
ynat it} - A He waé the first one to come out. He came out
and ‘struck me and I struck him back.

Q And that was after the dishes were thrown? A Yes, sir.
BY MR. PALVIERI:

Q Well, the dishes were thrown then as a preliminary to
tﬁie general mélée, as I understand 1t? A Yes.

Q Now; can you say in English to the judge and jury the
convereation that you had with Mr. Schneider?

THE COURT: Why, I think that is a matter of cross examina-

-tion.

MR. PALMIERI: It does not matter whether he can say it in

English or not. You have asked him to tell his story and he told y il

it.

- (Mr. Edwarde began his croes examination in English)

P



- - CROSS EXAMINATION BY MR. EDWARDS:

Q You epeak English pretty well, don't you, John?
tle bit.

o g ;
’ Q You have been here four years? A 'Yes, #ix.

Q And the whole family is over heie? A No.

A%
Q Your brother is here? A En?

Q (Question repeated) A Yes.

Q " And what was it that Schneider said to you.two days be-

fore? A (No ane#&f).

(The question is repeated by the Interpreter.)

A Tn American.

Well, what did he say to you? A He called me, "You Dago
sucker, I going to kill you."
Q .Well, what else 4id he oall you, five days before? A I

walked around and he saw me---

-~

Q What did he call you? A  "Dago bastard." I don't know

what the hell he talk about.
Q And what 4ii you call him? A  Me?

Q Yes? A I no call him nothing, and I tell him I don't

want him to talk to me.

‘Q Weil, he's a smaller ian than you are? A +(No anewér)'
(The juestion is repeated through the Interpreter)
A" You see me now, if he ia-a'bmgller man.
'Q And 18 that all hgjbslled you? A A repetition of the

game words tll_the time.
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Q You didn't aall him anything whntever? A lo. that'e
all. :
Q Did you ever say anything to him? A I only said to hlq:.
"I'm going to report you .to the Warden." v

Q& Yes. DiA yoﬂ'ev?r do that? A No, I didn't. I'didn®t
want any tféuble.

Q And you never called him anything, d4id you? A No..

Q You never called him a "rat" in your l1life? A No.

Q * You never called him a "stool pigeon" did you? A No,
aif. :

Q You never called him a "District Attorney's witness',Adid
you? A ﬂo; /

Q YoﬁAn;ver knew that he went over to the District Attornes
did you? A No, T didn't.

Q You never heard him cailed for by the Keepers, up and
down_theytiers there, to get dressed to go err to the Dietrict
Attorney's Office? A No. Iam inmy ‘cell. I can't know
what's going on. 4
Q And you never heard anybody call him a frat" of a "squeel

er", daid you? A No.

BY THE COURT:

Q How does this door opepn, into your cell or out into the
sdrsidost | A" This way (Illustrating). |

d Well, when the door of yéur'céll is openéd, does it open

out into the corridor or into your cell; does it ewing in or out i

pe



‘to the other.

A From 308 to 211.

ofAthe oqll? D & -itdeo in and out.

Q Oh, the door slides in and out? A Yes, sir.

Q In a groove? A Yes. ;
Q And where is the bowl placed? A Right in froﬁt of the
door. » :
Q@ VWell, why did you look into his cell when you were téking
your food? A No; I iidn't look. '11 was a coincidence that, when
I put out my dishes, he happened to look oﬂt too, and he thought
I wae looking at him, and he had the cup in his hands; and threw
it at me, sudden, when Iwas puttiné my dishes out.
Q And how far away from you wae he then? A From one cell |

o

Q Well, how far wae thatf A I didn't measure it, your

e

Honor.

Q Well, can't you indicate, for.tbe benefit of the jur}?

j f

Q Ani what cell were<}ou in? A 211.

Q And he was in 211, wasn't he? A Yes.

& NRAT whah 414 Vel Ghy RbRMS BOST L Whatt Kak bhink got to
do with 1f7 " A I meant to say 210 and 211.

Q Yes, they were fight next to each other? A Yee; sir.

Q Well, now, where did that cup of his go, when he threw it

-

at‘you? A It hit me right-on the-elbow. (Indicating the right

elbow). I've got the mark to show, your Honor.

BY MR. EDWARDS:
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~elbow, but againet the iron railing.

»

‘ (C 99
Q Did that break the cup? A It didn't break against my

BY THE COURT:

Q Well, where did the.pieces go? A I don't know.

Q You never had the doctor treat your elbow, did you? A I
came to the doctor afterwards.

"~Q But did the doctor ever treat youf elbow? A After he

made the charge against me, I---
: v Q (Question repeated)  Yes or no? A Yes.

Q Well, the doctor says he never treated you? A He examin-
ed 92_55?8- (Indicatiég f%evmouth).

Q TIam not speaking of your mouth now, i am speaking of your
elbow,” A He didn't look at it.
BY MR. EDWARDS: AR !

Q ﬁow, what article of crockery did you throw at Bennie

Schneider. Was it like this? (Indicating the bowl in evidence)

A Yes.

-~

Q And where did that go in his cell? A Tt went against

the railing of his own cell.

Q Did it go into his cell? A No, in front of the'iron bax

there. i
Q It didn't go into his’'cell at all? A No, seir.
BY THE COURT:
Q Well, do you ﬁ?an the railiﬁé of the corridor oxr the

raling of the cell? A The cell door.
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BY VR. EDWARDS:

LR
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Q Then you mean to say that it emashed against the cell
door ihon you threw it, is that 1t? A Yes, sir. ’

BY MR. EDWARDS:

Q And did you throw anything more at him after that? A No,

sir.

Q Did you see Anybody else throw anything at him after that?

A

BY THE COURT:

A . No.

Q Now, when you threw that, how far was he away from you?
I will ask'you that once more. A From thie chair to that ta-
ble. (Indicating the District Attorney's table). The distance

between one cell and the other.

Q Well, I want that distance in :eet. The jury cannot un-
derstand that illustration. A ‘from the end of that table t;\thqj
edge of this chair. i

THE COURT: That ie about four and a half feet?

MR. EDWARDS: Yés, gir; about that.

@ ‘And did you go inno hie cell at all? A No. Outeide of
the cell we sebzed each other.

Q Did you go into his cell at any time? A No.

Q where_were¢you whén Frank tried to separate you? - A Ee-~
tween the erntrance of his cell and the corréder.

Q Well, did you éet inside of ‘his cell at any'timeT A No,

sir.
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"“Q Did Fiola get insifie at any time? 'A I 41dn't see him.

¥e were all clinched.

-

Q Well, don't you know whether any of you got into Bonhio Q)
' Schneider's cell, number 3107 A We seized each other in front

of the cell, and we didn't know whether we went in or out.

Q Can't you tell whether you got inside of Bennie Schneider¥ I

-

cell or not? A I couldn't tell you that.

Q Where were you when Keeper Straues 6ot‘there? A Ifgund
myself in .front of the cell of Frank, where Fraﬂk was telling ua,'
"Youire crazy that you are'doingathoee things," and juet at that
moment the guard came.

Q' Weren't you outside of Bennie Schneider's cell when Keep-
er Straues got there? A No.

Q; You are sure of that; are»you? A No, 1 was not.

Q Wereh't you inside of Eennie Schneidep'a cell,. and didn't
you have him down on the bed, and weren't his legs around you?
A No.

Q And didn't Keeper Strauss come up and pull yod and Frank
and Fiola away, and eeparateASchneider's_lega from around you,

i @ "
and pull you away and send you back to your cells? A No.

Q VNow, what did you say to Bennie Schneider when he said
to you, "What are you looking at, you Dago son of a bitch?"? Lb
1 said, in Englieh, "No look you." 1 said "No lodk you".

Q Ie that all you-said to.himT A Yes. That's all.

Q Did you see any broken china in Bennie's cell? A VNo, I




didn't.

Q How many times have you been convicted?

firet offence.

Q This is the only one; is it? A Yes.

VR. EDWARDS: That's all.

THE COURT: Well, it is after the time of adjournmen't now,
and so we will have to take a recess until tomorrow morning at
half past ten o'clock.

(fhe Court admoniéhed the jury ir accordance with Section
415 of the Code of Criminal Procedure, and adjourned the further ’
trial of the case until Wednesday morning, Auguet 4th, 1915, at
10:30 o'clock.’)
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L 4




i ‘ f ¥ ' ' J
{ g . " f i % ! d "lllﬂl :
ﬂwmm"’”mﬂm - - E?" o i L B e e | A s 'l._I!‘ -
A ? o ' 1 & a2k w s

THE PEOPLE VS. FRANK MAESTRY AND ANO.

" there was no occaeion for it.

] to get‘an‘indictﬁent, Ey gixing getting the ear of the Dietriot
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TRIAL RESUMED.

New York, August 4th, 1915.

THE COUR?:' Has the defense rested?

MR. PALVIERI: I simply want to have on the record the date
as to when the indictment was found, and, also, I'de;iro a8 con-
cession from the District Attorney, otherwise I aﬁall prove it,
that, before "the finiing of this iniiqtment, there was no arrest
on a Magistrates' warrént,'or any.preliminﬁry ﬁearing.

THE COURT: That was entirely unsecesaary.

MR. EDWARDS: Of course. There could not have been and

MR. PALVIERI: Wel, I know that we can't get an indictment

without going to 'the Vagiétratee' Court, but this man was able

Attorney.
THE COURT: Well, you have nothing to do with the finding
of indictments, ¥r. Palmieri. That is the business of the Grand

Jury.

MR. PALVIERI: Yes, I know that, but thie man got the ear

of the Dietrict Attorney, and the District Attorney had it found.
THE COURT: -Yee, and that ‘ie what the People dected him for.
MR. EDWARDS: The indictment was found on the 32nd of Junme,

1915.
THE COﬂRT: Your righte are protected by the statemént, and

)
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I tell you that it is my duty to decide the law. A Magistrate
‘has no jurisdiction in a felony case; and the Grand Jury may in-

dict whenever evidence ie brought before them by the District ‘“:,.,

[. : Aftorney, or at thg suggestion of any one else.
? ‘p' MR. PALVIERI: The point I want to have upon the record
ig===-

THE COURT: Whether the defendant has been previously ar-

raigned in the Magistrates' Court or not.

~/

MR. PALMIERI: The duty of the Magistrate is to hear, in a
,'preliminar& hearing, an alleged felony'caae, and he has a right
to hold or dischar.e a man for (felony.
THE COURT: That is all vefy éfpe.

P e

WR. PALMIERI:_  And the point is this---probablyl did net
’ ' i

make myself clear to your Honor---my clients were not afforded t. 
hearing before the Vagistrate. il
| THE cbuﬁT: Well, they were not entitled to it under the
law. I think 1 have made that perfectly plain to you.
VR. PALMIERI: And 1 reepectfully except.
THﬁ COURT: Mr. Becker was never arraigned‘before a Magie- y
trate, and his case wae tried and disposed of, and suetained by
- . all the Courte.
MR. PALMIERI: 0f course, the District Attorney had a right
S | 1nd16£ these men, but they ruahed.thia man, without my_qligntn _
4 u U ¢y i
knowing anything aboutnit, ﬁefore the Grand Jury, and get these_

“

men indicted. It shows the favor -and protection of thiszcomplain-

o



U

. _— - sl N I L8 00 T AR o

0 him. by the law. Now, that is a broad statement, and it 18 on

105
ant. : ; : ; paiel cla “
THE COURT: No, there ie no. protection or'fgvof about it.

The District Atforney has wisely used the discretion givem to

the record.
MR. PALVIERI: Yes, I think it is pretty broad.’

THE COURT: - Yes.. And the case is now before you, to be

disposed 6!, gentlemen of the jury, according to the law ae the

Court giveeiit to you, on the evidence given in your pfesence

* by the witnesses. _That is-all. Do you rest, Mr. Palmieri?

¥R. PAQVIERI;, Yes, sir.

YR. EDWARDS: Now, I want to say to the Court that I sent
a special man, up last night, fg see Kegper Stréuae, ab hii house
on'134th Street, andAhe répor:: to me that Strauss is 111 in bed,
an& uhable to come down here. Now, the counsel for the defen-
dant has eaidva good deal about wanting Strauss as a witness,

and the People will be perfectly willing, and will consent, that Lld

his testimony be taken at his bedside by counsel for the defense g:J#E

eires it, and I will go there at once with cocunsel, if counsel _ Num—

g

and couneel for the People, if counsel for the defendants de- , Eﬁ:&

desires it, and have that evidence taken .in deposition form.

I'don't want to deprive the defense of that evidence, if they

- want it.

THE COURT: What have yqu to say to that?

VR. PALVMIERI: Well, the only way I would take that testi-

»
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mony ie :to have it given before the jury.

MR. EDWARDS: Well, I supposed ¥r. Palmieri really wanted
the testimony, bu:, if he doean't want it, under the ciroum-tinco."

-~

he can go without it.

MR. PALMIERI: These defendants are entitled to be‘confront-v.
ed w;th any and every witness in the case, and I donft propose
to waive any legal righte. I have myself endeavored to get Mr.
Str;usa here, but, on aécount of hie illness, I caffiot. 1 proved
that by.the Warden, &eeferisy.

THE COURT: Well, when’wili M¥r. Strauss be ready to come, Mr.
Edwafds? :

MR. EDWARDS: The doctor sald that he could nog'alldw bim
opt on a day like this. He has what is.commonly called thﬁ "Sum-
mer complaint®, he has diarrohea and some tehpératurﬁ from work-
ing in the heat. . j 5 4 it had been a clear, bright da§,>he might

have come Put to-day, but the doctor did not think it was safe

to let him come out in thie storm. AHe is an elderly man, but
a big healthy man.” The VWarden gaye he has never been sick a day
before this. I think he would be a very valuable witness in

the case, because he was the first keeper on the scene, and I

was not aware that he was not available when I startedﬁthe case,
yesterday . i

' THE COURT: Well, shell we adjourn the case until tomorrow,

to get Strauss here, ot try to? j : i

MR. ED!ARDS:' Yes; sir; I think that would be advisable.
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Do you coneent to that, Wr. Palmieri? .

MR. PALMIERI: I would consent to ‘anything 1h rou‘o@;_

THE COURT: Well, both sides appear to desire Mr. Str‘u.
to be here, and,'if he can be produced, without too mach risk
to himdelf, I think the wish of both sides should be 1ndu1.god..

MR. EDWARDS: I am perfectly willing to see that he is
brought down here in a closed cdnveyance, if necessary.

.THE COURT: 0f course, the proper thing to do would be to
send a physician, and have a report from him.

MR. EDWARDS: Well, ‘T was relying on his own phyeician; I
assumed that we could do ﬁhat. % ‘

THEACOUFT:' Well, why not get his own physician onmphe
'‘phone, and see wqethér there ie a chance to have him here to:
morrow?

VR. EDWARDS: >I will do that, eir.

THE COURT: And I suggest that you bad better talk to bim
'yourself, Mr. Ed;arda, because you can put the matfer more clear-f
ly to hii than a subordinate.

VR. EDWARDS: Yes, s8ir; I wiil do that at once. I will go

up. to the telephone in our office, and speak with the Doctor.

(Mr. Edwards returns to the Court Room, and counsel on both

gidesconfer with the Court.)
THE COURT: Ae T understand it now, Mr, Edwayde, from in-

formation that yqu have received, you feel quite certain that

you w;;l be agle to produce the witness Straues, tomorrow rorn-

i




ing? ke iR
VR. EDWARDS: I feel that there ies a very good chance of
it, yes. L "

THE COURT: And, Mr. Palmieri, you are equally anxious to
have him, as I understand?

MR. PALMIERI: Yes, sir.

THE COURT: Then I think it best to take an adjournment

until tomorrow morning, to give both sides an opportunity to

produce him.

Now, Gentleren of the jury, you have heard what hae been
eaid, that it is;, in the'opinion of counsel, advisable to have
Vr, Strause produced here as a ;itnese, and he was taken 11l
1p the diacharge af his duty, but the illness, it aeeﬁe, fortun-

4

ately, ip of a temporary nature, and from the information that
the Court hag receivei from Yr. Edwarde, I believe that he will
be in a condition to come hére tomorrow; and we will, therefore,

take a recess until tomorrow in this case.

Veanwhile, you will be extremely careful not to diecues this

case with any one; you ruet not talk about it with any stranger
or amon; yourselves; and you must not form any conc%usion as to
the guilt or fﬁnocence of theaé-defeniante, until y6u heaf.everj-
thirg that is to be said in the case by both sides, and uhtil

the Court submite it to you for your decision. In other words,

keep your mipds open until the Court has cha:°e¢ you, until you

- have heard everything in the case, and until you retire to the

e
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?f' i . jury room. That is the t.ime‘ to make up your mind, and not be-.
g‘ : fore. i ' ] ‘ St £ |
i Now, you may go Ht}til vtomorrow morriing, at half past ten.
:' (The further trial of the case was then ad journed until
: ‘ Thurada‘y Morning, ‘Aué,uét 5th, 1915, at 10:30 o'clock.) v
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" Prison, ¥r. Strause? A Yes, eir; on the second tier.

- b - Ak 110
THE PEOPLE VS. FRANK VAESTRY AND ANO.

TRIAL RESUVED.

New York, August 5th, 1815.

SROBEE BT Ted by
GEORGE ¥is STRAUSS ) 8 witness called on behalf-
of the People, testified as follows:
DIRECT EXAVINATION BY VR. EDWARDS:

Q V¥r. Strauee, you have been i1l eince Yonday, have you not?

A Yes, eir,

Q And to-day fe the first day you have been out of bed?

A Yes, eir.

—

Q And you are a keeper in the CitybPrieon, are you not? A
Yes, sir. k : il

Q And have been for how many years, Mr. Strauss? A I have
been twenty yeare in the business, this &onth next coming.

Q Now, on the 19th day'of June were you on duty in the City

Q And were theese two defendants, Frank Maestry and John Na=-

politano on that tiex? A Yes, sir.

Q Can you tell what cell Yaestry occupled? A Vaestry oc=

cuplied 205.
Q And Napolitano what number? A 211,
Q And who wae Napolitano's cell mate? A Frank Firocla.
- o : A

Q Did you have two prisoners on that tier named Bennie Schne:

der and Abraham Rothman? A Yes,.sir. .
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Q And did they occupy a cell together? A 'Yee, gir.

Q And what cell was that? A 210.

Q PNow, do you remember the morning of June 19th? b
THE COURT: Well, why not\bring out the relation of Schnei-
der's cell to their cells?

-

BY VR. EDWARDS:

Q How near was Schneider's cell to Napolitano?s? A The

~next cell to it.
Q@ And those celle are seven or eight feet wide, are they
not? A Six or seven, cseven and a half, I don't know exactly.
‘Q And the iocr; of those celle are grated doors, weren't
they? A Yes, eirx.
Q And the doors Blide, ion'p ﬁhey?, A Yee, sir.
. BY. THE COURT: . P
Q Tﬁét is, 4t is really only a half door? A Yes, seir.
R el of it is stationary and half of it slides 1ﬁ over
the other part? A Yes, sir.
@ And these two éells were riéit adjoining, you say? A

- Yes, 8ir.

Q There was no space at all between them? A No, sir.

,-BY ¥R. EDWARDS:
Q2 Now, on the morning of the 19th of June, at what hour did
. you open ‘the celle for breakfasgt? A Abowt seven o'clock.

Q And while breakfaet was being eaten by the xmXinmates,

what were you doing, Mr. Strausa? A We had a cell, Number'aos,




o,
that we couldn't unlock, and Mr. Faasiglaaid, '1'11>g; downstairs
and get:&nother key," ani‘he went and got 1t, ané jﬁet as we
opened the door Sam Walser came running up and eaid---

Q Wel}, you.can't tell what was said. A An& said, ;&ﬁo;ﬁ;)
is a fight in 2310."

MR. EDWARDS: No, you can't tell what-anybody said in the

gbaence of the defendants.

- »
VR. PALMIERI: Well, I don't object to this at all. I want

bhim to ' tell éverythini ﬁhat was said and ione.v
A (Arewer confinued) And I WEnt right around to 210.
BY THE COURT:
Q How far were you from 210 at yhat time? A About'fifty—
five feet.
Q. That is, 203 is about fiftyffive feet from 2}0?' A Yes,
eir. | j ' |
BY VR. FéWARDS:
Q And 210 was Schneider and Rothqan's cell?. A  Yes, sir,
Q When you arrived at 210 what did you fini? A I found
- Schneider laying on the bunk, hoilerina, and Rothman wae standing

near the toilet, and Frank Firola was standing in the middle of

the cell, and'Vaeatry was standing jusf inside of the door, and

Schneider had his Jegé around Napolitano's lege, and I pulled his
lege off, and throwed him over on the bunk, and I said, "Are you
v

hurt?" And he kept on hollering.

. Q Now, describe, if you will, a little more particularly,
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standing up, and he had his legs wrapped around Napolifano'a loiq_
and I took hold of his leg and pulled it off, and throwed him |
over on the bunk, and I said to the boys, "Go to your cells."

Q Now, di& you n&tice whether there was any broken crockery

in the cells? A There was.

Q Can you-give us ah idea of how " much? A There was two

Lroked cups and one .broken bowl. One broken cup was broken out-
side, and there was a cup and a bowl broken inside.
BY THE COURT:

Q Inside of the cell, do you mean?

n

A Yes, sir,

Q You mean that the fragments were in the cell? A Yes,

sir.

v

Q And the fragments of one cup were in the corridor? A Yes,

sir.

BY MR. EDWARDS:

Bmgm'

EL

“)-Q -
Q Now, what was done with respect to Schneider, ¥r. Strauss?

A He was taken off the tier. immediately, ani‘blacej on the firet

tier, and shortly after that, some time within an hour or two, he

was sent to 53rd Street.

Q Did the doctor examine him there in the Tombs, if you

A He sent him on the firai tier.' I didn't eee him ex-

know?
amining him.

Q No, you were not there then? A No, seir.
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Q Now, bave you told us all that you know aboyt this, of
5 W v
your own knowledge, Mr. Strauss? A That's all i know about it.

" CROSS EXAVINATION BY MR. PALVIERI; "

Q WVMr. Strause, it took you to travel from where you were,

fifty-five feet, before you got to the ceii where the fight took

place? A Yes:

Q Now, before you gof'there, Mr. Straues, could you tell

the’Jury about how many prisoners had run to that cell; if you

know? ' A Well, I couldn't tell you exactly how many,vprobably

twenty-five or fifty. There were atout seventy men on the tier

there.

Al ‘Q And was there a crowd in front of the cell when you got

there? Av Yes, they crowded up each way.

Q ©So that you bhad to breah‘yoﬁr wa ihrough tﬁat crowd to
get into the cell? A 1T told the me; to move>on,'and they push-
ed right along, and Vr. Faéeia came along, and started them away
froi the cell in the other direction.

Q And when you told Napolitano and Maestry to go to their

cells they went immediately? A VYes, sir.

Q They obeyed you at once? A Yes, sir.

o
. Q Now, do you remember that Napélitano, when-he saw you,
put his finger up to his tooth? (Illustrating) And =k asked you,
to look at 1t, as his tooth was dammgling? A He said he had a

loose tooth.

? And 41d he tell you that Schneider had inflicted that
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injury dwpon him?* A I don't remember that he edid that Schnei-

der had done that.

/,.

THE COURT: Well, it is :::zterial whether he said so or

not, . That is what is‘;;;Np in law as a self servinmg declara- .‘A
tion. AYour clienﬁ can testify to that, if ie.deairga to. do so0.
BY YR. PALVIERI: |

Q Did you erxamine his mouth? A No, sir; but he.said, 'Mr;
Straqulul have a loose tooth." ‘ .

THE 'COURT:  Well, what Napolitano eaid 'in his own behalf at
that time, being a éelf serving declaration, 1is noi evidence. But
anything that is agaiﬁst intereaﬂ'ie alwayé admissible in evidénc
BY VR. PALVIERI: ' |

Q - Do you-remermber that, at that time, in ;he presence -of
Maestry, fifteen or twenty prisoners eaii,.""r. Strauss, ;e saw
Vaestry separating the men?"

VR. EDWARDS: Objected to.

THE COURT: © Excluded. . The Jury will not be influenced by
any aileged gstatement made by any inmate of the Tombe at® tha£

time, it being an unsworn statement, ani the same would apply to

. - > /
any other institution, or even to this Court Room. You take

only the statements of witnesses sworn and examined here, and
/3
not the statements of men at that time ir the Tombs, who may have
had a motive to make statements at the time that were false, and
L

. o ;
at a time when they were not sworn witnesses, subject to croes

eianination.




B g

. BY WR.PAWVIERI:
l' , Q Do you know anything moré about thie matter, Mr. Striuss

A No, sir.

Q PNow, Mr. Strauss, you saw Maestry near the door of the

.”' cell.

I think you said that, didn't ycu? A Just outeide of

L4 .

the door, he stood just inside of the door of thr cell.

RE-DIRECT EXAVINATION BY WR. EDTARDS:

Q Where )s the toilet in that cell? A ‘&n the rear of the
cell, right at the end of the cot.

Q In'bﬁe rear corner of the cell? . A Yea, sir.

Q At the end of the cot? A Yes, éir.

VR.'EDWARDS: We rest.

il " MR. PAL"IERI: Now;vmay it please your Honor,I reepeotfulll:‘ 
ask that your Honor take away from the consideration of'ché jury
. assauvlt in the eécond degree. ol

It appears from the uncontradicted evidence in thie case that
a cﬁp,‘the fragmen;s of a cup, were fguni on the tier,which prac-
tically qorrobnratea the story of Na;olitdno, that a cup had been
throwp at him, and, in Teturn, another plate hal been thrown back

into the cell.

Vay it please your Honor, I respectfully submit that a plate

is not, as a matter of law, a dangerous instument, within the contem

©

.plationof our code.

; THE COURT: Well, I heard nothing about a plate teing thrownm (i

by anybody.: e
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MR. PALVIERI: Or a bowl. I made a mistake. I beg‘yoﬁr
. Honor's pardon. I wish to change that to bowl.

THE COURT: Now, ;he jury can determine whether those arti-
cles there (Indicating the ex£ib1ts in evidence)are things---1I
believe the Statﬁte 80 reais--—likeiy to produce grievous bodily f
harm, and they may say whether, if they were applied to their own

heads, they would think that the result would be grievous bdilly

L tare Y
harm.

¥R. PALMIERI: But there is no pretense that they etruck

Y

‘the mark.,
THE COURT: It makes no difference whether theg‘hit him or

not. 1f 4%t was_thrown by Napolitano At the complainant, that

would be an assault, if the other man's, the complainant's attack

upon him had ended. Napolitano had no right then to throw a bowl

at him, if the complainant's alleged attack on him was ended.
That a bowl wae thrown at him was no justification for him throwin

a bowl at the other man, the complainant, if «the danger of the as-

sault was over.

VR. PALMIERI: Well, tﬁt Napolitano says that Schneider ran
at him like a tiger, immediately ;fterwards, immediately after
the bowl was thrown!

THE COURT: Weil, I will instruct the jury as to self 1e;
_ feneg, and, ff this waeg done in self iefenee,‘if it wagvdone to

“

ward off an attack, the defendant Napolitano is entitled toc an

acquittal. But there ie sufficient evidence before the Jury to
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 submit the case ﬁd the jury as assault in the second degréo.

- dence.

.

and it is for the jury to determine the sufficienty of that evi-

VR. PALMIERI: Your Honor, as I understand, then will sub-
mit thié case as aesault in the second degree and assault iﬁ the
third degree?

THE COﬁRT: Yga.

(Vr. Palmieri then summed up the case for the defense, and
¥r. Edwards closed the case for the People.) A

. ===0000000~~~




THE PROPLR VS, MARSTRY AND NAPOLITANO,

THR COURT'S CHARGR,

MULQURRN, J:

Gentlemen of the Inry:

It is alleged that the defendants made an unult upon
Benjamin schnoider, uth their hands and feet, and with a weapon
or instrument, to the gramnd Jury unknown, but which was a weapon
or. thing likely to produce grievous bodily hntm; that they did
infliét grievoua bodily harm upon him, and that, therefore, they
are guilty of assault,

The 1ndiotmmt charged that they mto/nded to kill gchneider,
80 that the Grand Jury charged them with assault in the first
degree. There is mot sufficient evidence to warrant nﬂqh.findL
ing, and, therefore, I shall Qubmif. the case as one of unﬁlt »
in the second tiegree or assault in the third degree.

This is not an action betieon penjamin gchneider and yrank
Maestry and John Napolitano. The case is entitled "The People
of the gtate of New York vs, ¥rank Maestry and John l-politano,-
and by the term *People of the gtate of New Yorke is meant organ-
ised abciety 1n this gtate, There are ten million people living
within the borders of this State, and they have to protectsthem-
selves in the enjoyment of their lives their liberties and prop-
;rty; they have a gt_:_yornmnt, a union, or-society, they have made
laws to protect every member of society, every one -molvuu-
t“ho gtate, from unjust or unlawful interference on the part of

- others; they have declared that one who wishes to live in the
g Vil




: sfntc of New York, must obey the law, or be regarded as a

oriminal. , i

The laws are clear and plain, It is not a hard conditioh
to impose that, if you wish to be in New York gtate, you must
obey the law, In the case at bar the law is that you must not

wilfull and wrongfull assault any one, gection 242 of the Penal

‘Law says:

"A person who wilfully and wrongfully wounds or infliects
gr levous bodily harm upon another, either with or without a
weapon, is guilty of asmault in the second degree,®

i

That is, if these defendants wilfully and wrongfully in-

flicted grievous hodily harm upon gchneider, with or without a

weapon, that is, using their hands and feet, ?ho naturnll'qaponl,
you might say, they wonld be guilty of ass@ui£ in the second
degree, :

In order to simplify this matter, I charge you that thef.
is not sufficient proof that gchneider did actually rodeive
grievous bsaily harm, such harm as yqyld Juatify a finding of
assault in the second degree, under that particular subdivision.
But, there is another subdivision, which says that one who wil- :
fully and wrongfully assaults another by tpe use of a weapon or
other instrument or thing likely to produce grievous bodily harm,
is guiliy of assault in the second degree, : A
~ It will simplify the case for you if you keep in mind, that,

Af gchneider was wrongfully assaulted by these men with a thing\




~that was capable of or likely to produce grievous bodily harm,

the nocm, w}}ether they hit him or not,

then that assault was assault in the second degree, whether it
dia, 1n fact, inflict grievous bodily harm or not,

As part of the proof here, a bowl and a cup hnn been in~
troduced. It was ngreid by both sides that such bowl was put Q}
in front of the door of each cell, two bowls, in fact, in front
of overy.cell in which there were two men; also that there were
two cups, for the coffee; and it is the claim of the People that
these defendants assaulted the complainant with similar bowls,
and cups; rot these identical bowls or cupa,. because the bowls
and .the’cu:pa that were thrown, were smashed; but oups or bowls
exactly like these, in every particular, of the same material
and weight, and hurled them at schnei«fer, wilfully ;md wrong-

fully. If they did that, they would be guilty of assault in

Noaw, it is for you to determine whether or not those were
the things that caused the injuries claimed to have been receiv-
ed by the complaining witness, and whether, in your opinion,

after sece ing and examining them, they are things likely to

cause grievous bhodily harm to any one at whose head or hody
ihoy should be thrown, with violence, from a distance of four
and a h-al:l' feet., You remember that I endeavored to get the
distarce from which these things were thrown, and Napolitano
said twice that he wag about four feet and a half from gchnei-

der when he threw a bowl at him, If he was not justified in
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throwing that bowl, he would be guilty of assault in the second
degrdo, if that bowl did, in fact, oauﬁo grievous bodily harm,
or if, in your épinion, it was a thiné 11koiy to do grievous
bodily harm, '

I want to make the law perfectly plain to you, If there
wag an lss:;lt cofimitted on that occasion, but it was not of
the grade of assaul! in the second degree, it would be assault
in the third degree. Any battery, any assault is assault in the
third degree, unless it is of a higher degree, go that here I
am only submitting to you the second degree or third degree
of assault, ang, if it was not the second degree, it would be
the third degree, ‘

You understand that‘thoro is a sharp line pf'diviuion‘bo-
tween the duty,of-the court and your duty in§a criminal action.
It is the duty of the court to .see that the defendants receive
a fair trial, that is; a legal trial, under the laws of the
state of New York, which exist for every man in the gtate. ¥No
man is so exalted as to be above the power of the law, and no

man 80 1§'1y as to be without the protection Ofvthe lew. shere-
fore, if these men have been tried according to law, then ihey

: o’
have had a fair trial, and that is my duty, and I have tried to

discharge it,
4 \
It is nllo\my duty to tell you the law governing the cage

and then my work is dono; and your work begins, and you are made

the sole judges of the facts, and the credibility of the wit-
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In voighiug‘tho facts, you must remember that the 1..' pro-'.
vidaj that these defendants nro'proaunod to be innocent, and
“thut they must be acquitted, unless the evidence produced here
before you satisfies you, beyond a reasonable doubt, that they
are builty. You must view the evidence from that standpoint,
'thab. they are not gu;lty men, seeking to 'oacapc, but that they
are men whom the law regards as innocent, and they are entitled
to be diacha.rgud on this indictment, uhless you aro'. patisfied
from the evidence, beyond a reasoﬁable doubt, that-they are
;uilty, and the burden of i)roving thaf the_y are guilty, is on
the People, who make the charge. ‘

Now, what is meant by_réaaonablo do bt? rphat is a term

which, if you will consider it for a minute, explains itself,

It is a reasonable, not a an unreasonable doubt; it is a doubt

' based on reason, and not on prejudice, or aympathy,' or a desire

to avoid doing your duty, if it nhbuld happen to be disagreeable.
You know that this gourt is not intended to be a pleasure

resort, 1t is not intended to make people happy. It is in-'

tended to maintain order, the la';, so that all of the decent

men of this. gounty, all the decent ﬁon and. women Who come

here, may live their lives without unlawful 1nt.er1’oronco from .

others. You nro' an onentia']. part of the conr-t, dinoharginz

a most important duty. go that you are not to consider whe =

ther & thinc is pleasant or unpleasant, agreeable or diugreo—:

-




_ruiiug of every mem who serves as a juror, no matter what

.killed a man, and that the law condemmed, gut, if he aided in

124
able. That is not the attitude you should have, You should

feel, *I must do my duty." That should be the thought, the

the consequences of his verdict may bi to any one.

When you approach the solution of this question which is

submitted to you now, in that apﬁirit, and, after weighing the
evidence, you are firmly ;on;iﬁ;ad to a moral certainty that
these méen did assault gchneider, and that they were not justifi-
ed in law in assaulting him, then you must pronourice them guil=-
ty, and you must fix the degree of the crime, '

If gchneider had been giving informatiqn to the pistrict
Attorney, he was doing something that the law conl.nonds.- He had
the administration of Juatice, that is somethins of which all

good citizens should approve, and these defendants derived no

legal right on that ground to assault him, They do not olaim

that they had a legal right on that ground, but, they say that
gchneider was the agressor; that he became conceited and arrogant,
on lct;ount of the fact that he was having.intervisws with offi-~
cials of the pistrict pttorney®s office, and that he assaulted
them. _

Now, tose are the two theories placed before you.ﬂ I.t
he did assault them, you must acquit them, because a man is
justified in fighting back, if he is unlawfully assaulted.

'rlih affair only took a short while; it was over in a short
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%hile from the time the keeper heard the lhontl, until m

: went flfty-fiw feet to the cell where it occurred.

It is not every provocation which will Justify an n;unlt.
The law is clear upon that subject:

*To uso or attempt or offer to use force or violdz;oo upon
or towards the pef.on of another is not unlawful, when committed
either by the party 'abéut to be injured, or by another pquoln
in his aid or defense, imn preventing or attempting to prevemt
an offonn against his person, or a trespass or other unlawful
i.ntprtoroné. with real or-personal property in his lawful pos-
session, Af .the force or vioionce used is not more than suffic~
ient to prevent such offense,® i

A man who starts a. ti@f can never claim the benefit ot
selfl dof.ngo. It is the man that is attacked who has a right to
defend himself, and he has‘a right to uae< sufficient force to
ward off the danger, and to protect himself., put, if a man
should assail you by ecalling you wp rat,w or, ephe pistrict
Attorney®s rat,® that would not justify you inva.anaultlng him
with.a weapon, If he goes further, and throws a bowl at your
head, then you have a riy;t to defend yourself, and, if you threw

; moth;r bow at him in reply, qui;zk‘ly, at the same instant,
that iould not. be an unlawful assault, that would not be a
wilful and wrongful assault, * Jey

But, if tﬁou defendants had a grievance against Schne ider,

as I told you, that was no legal basis for assaulting him, and




ey

ot

* Judges of the facts, and of the credibility of the witnesses.
by ]

It means *worthiness of belief.® Who was worthy of belief here? :

. You will have to decide that., po you believe Mr. Strouse, do '

Rae

ir t.hoy';'luu].tod sohnoﬁor to punish him, then they are guilty
of assault either in the second or third degree, just as you vm". f’“*“.'.
the ohinotcr of. those Vi_nstruneﬁta or things which are adnittc_d
io have been used. If they are sufficient, in four opinion,

to cause grievous bodﬂy harm, it would be assault in the second

degree, -t.o usge Lthom in the way described in this case;, and, if
not, assault in the third degree,
I have tried to state the matter very cloarfly to y.ou. yind

out, if you can, who the agressor was, and you are the sole

Now, what is that word"crodibiliﬁy?' What does it mean?

you boli;ve Mr, Fassig, or do you believe Mr. Young and the
other prisoner who were called here?

Under our law, a man who has been convicted of a ‘crime may
testify as a witness., There was a timb when he was not allowed
to do no, but in more modorn times a convict may testify, But

you have the right to take into account when you are determin-

ing whom you will believe, the character of the witness. You.

‘are to(act., as it were, as credit men, To whom will you give

oredit, credenchk? ¥ou must not disbelieve a mamn sololy be~-
cause ho has been convicted of crime, but you may conaider that
fact, and take it into acoount as one. element in determining

whom you are going to believe,
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. Schneider and Rothman say that the ﬁ.dmt took phoo in

the cell of the complainant, Schneider; these defendants w
thé., But the Keeper found them im there., It is in evidence
that the fragments of a bowl and . cup were found in the un‘.,'
and also there were fragments of a ocup found in the corridor ' ‘

as well., Now, which side do the circumstances that you deem

T

L -
r“‘!
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established by the testimony, in which you have complete confid-

ence, to which side does that toitinomv lean? 70 the 'dorond-nt-

or against them?

Weigh the circumstances, tgko each man's testimony im con-

‘nection with all the facts and eircumstances of 5);0 case, Yéu

have the right to consider the manner of the witness on the
stand, the relation of the witness to the eohtronroy, whether
he is neutral or interested om one side or the ‘other, his io-

L

tive, if any, which the witness may have had in giving false -
or true testimony. i
Are these witnesses animated by disinterested motives, or
are they men who have cémitted a g}:gp_, and who are now try-
ing to deceive you in order to avoid punishment for it? Is.
Schneider a truthtul' man or is he seeking to n‘ond men away un~
justly? 1Is he animated by revenge? And you may consider the
motive of nviry witness in the case as well, \md. see how it

impresses you upon the question of their credibility.

Do not misunderstand me, Simply because a man may have

.something to gain by his testimony, that circumstance does not
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give you a *ftdcnt reason for rejecting his testimony, You

must not rojuf; th::;-}_{gn of these men simply beesuse it
my benefit them, if you believe it. That is not the proper
way of procedure, Put you may take that as an element in
determining their crcd:lbi‘lity. In other words, you are the
sole judges of the facts. The facts must be proved by wit-
nesses, and you may believe all of the testimony of any witness
or reject it 111." You nv‘belien part of it, or reject part
of it, You must perform your duty in a careful and rational
way. You must not jump at ooncluiionl, you must not be influ~

enced by prejudice. You must carefully analyse all

the testimony, selecting what you think ought to be believed,

‘and rejecting what you think is unfit for belief, not emtitled

to belief, Then, if you are firmly convinced beyond'a reason-

able doubt that there was an assault committed on Schneider,

" and that it was not justifiable under our law, that Schneider

was not the aggressor, but was being punished because he was
unpopular, then these defendants, if they took part im that '
assault, are guilty of assault; and, if the grade of the crime

is u--uli: in the second dogrn,l if you are convinced from the

- evidence that it waps assault in the second degree, you should

convict them of assault in the second degree. If you have a
reasonable doubt as to what the degree of the crime was, you
can fix it only as assault im the third degree. If Maestry

was ndt concerned in the aunﬁlt except as a poau-koP\you
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‘Jut acquit him, or if you have a reasonable doubt on ihtﬁ

subject, but you may convict Napolitano, notwithstanding that

aocquittal, if you believe that he was guilty om the evidence.
- 'If you find Maestry 1s guilty, you can convict him only as
first offender, If Napolitano is fou;nd guilty by you, yom
may find him guilty as a second offender, because it is alleged
and has been proved that he has been convicted, and sentenced i
to Blmira Reformatory on a felony charge, and, under our law,
under those circumstances, ome who commits a ocrime may be in-
dicted and 'conviotod as for a second offence,
Now, I have tried to make the matter wry»phin to you.
It is admitted that there was an assault., It is clailo;l
on one side -that ﬂ(at assault was ec;n:ltted by tese dironﬁntl
s SUARen, ST thiy. W thi other nanti dlati thet Bk
er began the assault, and that they- acted only in self doronn.
Weigh all the circumstances, as honorable men, seeking to
do your duty, and render a verdict according your conviction
as to the facts, as found from the testimony of the witnoanl;

either of guilty or not guilty, and, if you find them guilty,

fix the degree of the crime, And remember that you my find
ono-t;ot;guilﬁy and the other guiltj, or both not guilty, or
both guilty: '

m COURT:  Mr, Palmieri, Mr, Rdwards thought that as-
sault in the third degree oould}cﬂ:‘bp found as a second of-

fenge, but I think it can,  That question has been considered.
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I do mot Know that there is any decision on it, but it was the

concensus of opinion of Judge Rosalsky and myself that it could

be, qd I do not see any reason why it should not be, It is
« an érronco, a crime, | The difference between misdemeanor and o
; felony merely relates to tge rlace of imprisonment, |
MR, PALMIRRI: WVell, if Mr, Rdwards only requests the
submission 5f assault in the third degree=-~=-
“MR. KDWARDS: ¥o, I .did no‘t‘make any such request.
THE COURT: Well, the jury may find him guilty of a first
_or second offenc;s.
.‘llR. PAIMIERI: Then I would like to ask your Honor to
charge the jury in reference tc}/napoliténo, because his defense
“' in this case that he acted under provocation, . t
THE COURT: I have so stated to the jury, that that is his
claim. |
MR, PALMIRRI: “Yes, sir. That, if they fihd on ‘the whole .
cage that they entertain a reasonable doubt whether Napolitano
wag justified in committing the assault on Schneider, they must

acquit him,

i THE COURT: 1I so charge. His guilt musko eatablhhedv
beyond a reasc;nable»dovbt, before he can be convicted, as' I y
have said,

MR. PAIMIRRI:  And I ask your Honor to charge the jury
that, 1n. dotormﬁing Napolitano's _atrongth and ‘ability f.o

commit an assault, they may take into consideration the fact,

~
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which has been uncontradicted, that he is a sick man, and he

has dcloribod his condition.

-

- THE COURT: Well, he says that he was able to throw that
bowl at Schneider, ahd did throw it at him, from a diqtanéo‘
of four and a half feet.

MR, PAINIRRI: Yes, sir; after the cup had been thrown at
him on tﬁe tier, which is verified by Strouse,

THE COURT: No. There is no verification by étroulo.
Strouse testified only that a ocup was found on ﬁhe tior; a

broken cup.

MR. PAIMIKRI: Yes, cir; a broken cup, and hehoorfoboratol
my client as to the éup being thrown, A i
THR COURT: No, Strouse has not corroborated your client
om that point, unless the jury believe that his testimony that
" there were fragmmts of a;cup on the tier, corroborated defend-
ant's claim that a cup was thrown at him by Schneider.‘ Schneider
says he threw no cup, that he did notﬁing, and that éach of
these defendanta had in his hand a bowl or cup, which had ﬁo.n
left at or in the ‘gell of Firola, who was confined in the ad-
joining cell, and thaf these defendanva threw the cups and bovll.
Now, have you any other request, Mr, Palmieri? I think
I have given a fair cnarge. I have tried simply td nut the
law boto;e the jury, anﬁ I expect the Jurf to do their duty,

and render an honegt verdict,

The vindication of our law, gentlemen of the Jury, is an

Sy
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honest verdict. A dishomest verdict, whether of acquittal
or of guilt, is mot the way to uphold the law, and promote
respect for it, ' A Jury should be honest, fearless and free,
and render an honest verdict, ‘

‘MR, PAIMIRRI: Yes, without any fear of the District At=
torney,

MR, RDWARDS: or -or you, either.

THE COURT: ° Well, they have mo fear of'either of you, I
presume, Is there any further ingiruction om the 1w that you
doulrﬁ, gentlemen? I will be happy to give it to you' if you
do?

THE FORKMAN: ¥o, sir.

' THE COURT: With the consent of the defendants, the jury
' may have the eihlbits. Maestry, mﬁ\conaent that they take
the bo~v1 and ocwp in evidence into the Jury‘. room?

THE DEFRNDANT MARSTRY: Yes, dr.

THE COURT: Do you, Napolitano?

MR, PAINIRRI: Well, I would like to know whether the
jury want them or mnot, before that question is anﬁerod._

THE COURT: Do you object to their being taken into the
Jury room, Mr. Palmieri?

MR, PALMIERI: Well, I ocan only anewer yes or no by find-
ing out whether the jury wants the exhibits.

THE COURT: If the jury want them, are you willing to

let them have them?
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MR, PATMIRRI: Yn: wr.

THE CO'RT: = Now, ask Napolitano whether he is willing, I
believe he dpoa not speak .Rnglish. Vaestry has answered in
lngii.h. 1

MR, t;AIM'IR‘RI: Yes, sir; he says ﬁ:t he is willing,

THE COURT: Then you may take those exhibits along with
you if you want them, gentlemen of the jury,

THR FOREMAN:  Yes, sir; we will take o ilong.

(The jury retired at 1:10 P,i.) P

(The Jury.returned to the Court Room at 4:15 P.M. The
Foreman states that the jury have not agreed upon a verdict).

THE COURT: .Well, I sent for the jury because I received
a communication, some little while ago; from them, that they
could no t agree, and asking 'co.'be dismissed. Do you think th.;t
any turt._hor consideration of the case woulil br mg about an
agreement? \)

THE FORRMAN: It didn*t seem so. we tried our best to do
it, before writing.
| THE COURT: Is there any i'urther instruct ion on the law
that the @ourt can give you? Do you understand the law clear-
1y? v “ .

THE® FOREMAN: Well, I think mo.

SHE OOUNT! Tt is met & dispute about the lew, them, whiM
divides the Jurfy? » ‘

THR mm:' No. There is no dispute about that,

.
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THE COURT: The qﬁcntidn is as to the facts?
THE FORRMAN: Facts.

THRE COURT: Well, what do the other jurors think about
- 1te Do.you bolie;e; gontiomn, that, if you retire again anﬁ
go over the evidence, you may be able to come to an agreement?
THRE RIGHT™ JUROR: Your Honof, it seems absolutely im- -
possible. ! |
THR COURT: ' Well, is that the ‘gem.n'al opinion of“ the jury?
THR FORRMAN: Yes, sir, !
THE COURT: You think that there is an irreconcilable con-
flict as to the facts? Is that so, gentlemen?
» SRVRRAL OF THE JURORS: Yes, sir,
THE RLRVENTH JUROR: I don't see any possibility of com-
ing to an agreement in this case, * -
THE COURT: ioll, then, in view of those circumstances,
Mr. Rdwards and Mr. Palmieri, unless you desire that the jury
should continue their deliberations, I think It wou:Ld be proper

to let them go.

MR. PAIMIRRI: I ?1 with your Honor,
MR, RDWARDS: I also agree. '

THE COURT: 'I'hen, gentlemen of the jury, you are excused

from your service in this case, with the thanks of the Court,

—e=000000Q ===
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