


COURT OF GENERAL SESSIONS OF THE PEACE,

City and County of New York, Part II.

THE PEOPLE OF THE STATE OF NEW YORK,

¥% se e e e

| Before:
ﬁ i -against- HON .THOMAS F .MULQUEEN,J., b

L HARRY NEWMAN.

New York, septeniher 20th, 1915.
The defendant is indicted for rape in the first degree.
Indictment filed June 1st, 1915.

APpPpearanceas: ‘ 255?

For the People: MILLIARD H. ELLISON, ESQ., Assiatant Distrie
At torney. !

For the pefendant: JACOB ST IEFEL, ESQ.

- (A jury is duly impaneled and sworn.)

DB ATRICE HUﬁTER,calledaaawitnesa, but not
sworn, states as follows:
BY THE COURT: '

@ What is your name? A Beatrice Jane Hunter.

Q Wwhere do you live, Beatrice? A I don't know the name of
i, 4  the street. I

Q Have you got a Papa and a Mamma? A (Witness nods yes.)

Q@ Do you know the number of the house? A (No answer) -
Qk How o0ld are you? A Six years old.

Q Wnen will your next birthday be? A I don't know what



Q pid you ever have a birthday party? ‘A (The witness nods

no.)

-~

Q So you do not know when your birthday will be? A (Witness

o ;
nods no).
Q Do you know that youare six? A (Witness nods yes).
BY MR. ELI.ISON;
Q Beatrice, didyou move into a new home? A Yes, ma'am.
,Q Where did you live bef ore you moved into the new home?
A (No answer.)
Q Do you know this boy Harry Newman (indicating)? A Yes, ;
ma'am. }
; Q When did you first see him, the f irst time you saw him?
| VA I didn't see him before; I seen him walk right in ‘the hall.
| Q Now, tell everything that this boy, Harry Newman,did .angl
said to you; did he say anything to you in the hall? A He
said to me first he bet he can make me laugh, and after he lifted
up my clothes and unbuttoned my drawers.
Q Anyhhing else that you remember? A And he stuck his thing
in me.
{ Q What did youdo? A My Mamma came / \tn.g out amd Mrs,
A ,,’ Camerone |

Q Where did your Mamma and Mrs. Cameron come from? A OCame } "
from the restaurant. On this here side is a hall, indicating
left sido, and on this side is a restaurant, indicating right
‘gide. o

Q pid yow Mamma and Mrs. Cameron come into the hallway
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where you were? A No; she came from the restaurant. The res-

3
taurant was right on this here side, and tk hall is right nox'f'
to it. ‘ ‘

Q You were in the hall, weren't yow A Yes, playing.

Q Who were you in the hall vith.? A VWith Eu:‘uce.

Q With anybody else? A With not;ody else.

Q Was Harry Nemn there when your mother came in? A Yes,
Va'am, '

Q Did they get anybody? A The policemar'x.

Q What did the policeman do when he came? A He took him to

Ja.il.

MR. ELLISON: That is all,

CROSS EXAMINATION BY MR, STIEFZL: ' '
Q When did you first see him, Harry Newman? A At first I
did not see him, but he only wa lked in the hall.
Q Where were you when he walked into the hall? A I was
playing in the hall,
Q. You were playing with whom? A With this little girl, her
name is Bunice.

Q pid he see yowplay in the hall with Eunice, this Harry

Newman? A No, sir,

Q@ He just walked in the hall? A Yes, sir.

Q Were you sitting nea'.r the entrance to the hall, or was
Eunice sitting there? A Ve were only playing hbuse in the_

hall, standing up. ‘ : /\

Q Where were you, in the corner of the hal? A Yes. R
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Q Ha went over to you, without saying anything to youf A lo;
he said, "I bet I can make you h.ugh.

Q@ When he said he could ma,ke you laugh was Eunice still
there? A ~Yes, Eunice was still there. I told her to go and
tell my Mamma.

Q Now, do you know how long _ai‘ter that your Mamma came in?
A No, only about a few minutes.

Q Where was yow Mamma, do you know? A My Mamma was in the
restaurant, talking to somebody. ‘

Q Where was the restaurant? A The réstaurant?
Q F‘rom'wher§ you were in t‘he hall? Al The restaurant is right
ﬁere Aonth:.la side, and the hall v&s right here next to the restaus
Q so t:he fes'taurant is next door to where you were in the
hallway, is that right? A Yes.

Q You say it took a few minutes for yow Marma to come from
the restaurant into the hall? A Yes, ma'am.

Q While Eunice went in to call your Mamma, what did Harry
Newman do after he sa id he could make you laugh? A He didn't do

no thing else.

Q What did he say after that? A My Mamma came out, and Mrs.
Cameron held her hand that way, and my Mamma held on to his
coat.

Q Before your Mamma and Mrs. cameron came into the hallway
and after Harry Newman said he could make you laugh, what did he

do? A He did not do nothing else.
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Q After he said to you that he would make you laugh, did he

do anything else to you? A No, ma'am. :
MR, S'I'IEB'EL; Your Honor can appreciate the tendorltkd ' 1:.1
of the cﬁild. She testif ied on her direct to something
different. : .
THE COURT: The Jury will know what weight to give
to her story.

Q On the laugh trial did you say tr_xgt you were playing oute
side with another girl and Bunice? A Yes.

Q@ And this Harry Newman came along the street and he took ym
by the arm? A Yes, ma'am. | j :

Q He took you in the hall? A No, he did not take me in the
hall. I was wa]king in the hall,

Q That is what you said on the last trialf A Yes.
Q@ Is that the truth? A Yes, ma'am, '

Q And fhen you '-ere walking in the hall after you were play=-
ing with the other girl, and this Harry Newman came? A Yes,
ma 'ame
BY MR. FLLISON:

Q How large a girl is Eunice?. Is she smaller than yow?

A Before last year she was four; now she is five.

WILLIIAM. BANKS, (249 past 33rd street) éwitneae
ealld on behalf of the People, being first K duly sworn, testi-
fied as follows: ‘

DIRECT EXAMINATIOKN BY M}(‘. ETLLISON:

Q What is your occupation? A Porter.
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Q By whom are you employed? A Tho Mew York Central and RGGIOR'
River Rnurond. :

Q How long have youworked with the New Yok Central Railroad? “

A Six years.

Q werevyou.working for them on the af ternoon of May 6th, 191 57 ‘
4 fea, sir.

Q Where were you working for the New York Central on that
afternoon? A I was standing at the corridor;

Q Where? A 120 Rast 50th street.

Q Do ym know the premises 125 Egst 50th street? A Yes, sir,
right oppos;te, across the street.

.Q, What were you doing é.t 150 Fast 50th street for the New
York Central? A I was supposed to patrol there and watch in that
corridoi' to see if any strangers comes in there,

Q VWhile you were so employed there and on that aftermoon
at any time did you see this little girl, ﬁeatr ice Hunter? A I
don't unders tand you.

Q _-Did you see little Beatri ce Hunter that aftermoon? A Yes,
sir, I seen her playing across the way.

Q Where was she playing? A She was playing in front of

her own door.
Q What door? A 125.

Q At any time that afternoon did you see this defendant Hu'ry

Newman? A' Yes, sir.
Q@ Where was he when you first saw him? A I saw him about

10 feet away, going west from Lexington avenue.




Q Wnat if anything did you see this defendant doing there?

A I seen hin take the little girl by the arm and fetch her in

thi 8 hal hay.

7

Q What little girl? A The little Hunter girl, I believe.

Q@ Into what hallway did he take her? A 125.

Q East 50th street? A

m“
Yes, sir,

"Q That is in the County of New York? A Yes, sir.

Q. When you saw him take her into the hallway, what did you

do? A I watched him going

in the;.fe and he tried the inside vesti-_ ‘

bule door which he could not open. The outside vestibule door, -

one-half is open and the other is closed, so he took the little

girl by the hand and drew her back towards the wall, which drew

my suspicion.

MR. STIEFEL: ‘I move to strike that out.

THE COURT: strike that out.

Q What did you do then? A Then I watched her a second or -

two, and I listened and I heard a noise, at which, to Mrs.

Hunter and the other waman

doorway, right outside the

who were standing at the x"estaurant ;

‘hallway, I pointed to her.

Q VWhere was the restaurant in which Mrs. Hunter, the mother

was, with reference to that hallway? A Right next door to it,®

right between the railing.
way and the restaurant.

Q What did you do _when

to her to come out.

There .is a railing between the doore

you saw the mother there? A I pointed
i Y il



. Q pid she come out? A She did notj she thought I l--vmalh-
ing, or something else.

Q When she did not came out what did you do then?A I went out

and went across the street and called her out, at which she rushed

out and rushed into the hallway.

Q@ After she rushed into the hallway, what dil you do? A I
did not see any more. . I went over to my own work.

Q@ Did you see anything more of her that day? A No, sir.

Q Did you see the police officer come along? A I seen the
officer with the prisoner a.bouf ten minutes after or five minutes
after, -« I ain't sure. I had no time;

Q You never had any trouble with this defendant in your life,
did you? A No,.sir.

Q Did you ever know him before that day? A No.

Q Did you ever know Mrs, Hunter and the little girl? A No,‘.
Just by seeing them; they lived across the street. ‘

o  They lived opposite whelre you warked? A TYes.

Q For the six years you have wrked for the New York Central

Raiiroad. did you always work at that same place? A No, sir, I

worked there for the last two years.

CROSS EXAMINATION BY MR, STIKFEL:

g Do you how Mrq Hunter? A No, sir, not to speak to.

Q Did you see her there on any other occasion in 50th street, '
prior to the date you have testified to? A I have seen her

sitting out in the restaurant doorway. ' 1 [l
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BY THE COURT:

Py

£ 9
Q@ pid you know her husband? A 'I have known him by sight.

Q TFor how long a time did you know either she or her huse

hnd? A I don't know; I knoW that he works for the New York
Central. '

Q Did youknow this child to be a child of Mrs. Hunter that
went into the hallway? A I could not say, but she claimed so.

Q Did you know that this child prior to the 6th of May, 1915,
was thild of Mrs, Hunter? A ghe claims it as a child of herd.

Q Did you know before that? A No, sir, I didnot.

Q go you want this jury teo _uhdersta.nd that you did not know
whether or not this stand that was on the stand was the child of
lirs., Hunter before the 6th of lhj, -'is that right? '

THE COURT: po you understand the question?

Q When you saw that girl in the hal]:vay. as you say, did you
know who her mother was? A TYes, sir,
BY MR. STIEFEL: .

Q WwWho told you who her mother‘ was? A She is always been
with the child, amd there is a party that works witfx me on the
building told me it was. ;

Q Who 15 time party in the building that told you? A The
porter. _

Q Wh;t is his name? A Gunther.

Q Is he still warking there? A Goodie, is his name .

Q Is he still working there? A Yes, sir.

2

Q Whatis his name? A I could not tell you that.
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Q mt does he do with the New York _(!entrgl? A He is a
porter. ‘ ;
 Wasdie s ths ene whi to;I.d. you that this little girl was
the child of Mrs, Hunter? A Yes, sir. _
THE COURF: He said he saw the child with the mothers
Q When didGoodie tell you befare the 6th of May that this
child was the child of Mrs. Hunter?
MR. EILISON: Objected to as immaterial.
THE COURT; Sus tained.
MR. STIEFEL: Exception. -

Q When was the first time that you noticed this defendant on
the af ternoon of the 6th of May? A About five minutes before
it occurred. ‘

Q When, fof the first time; what time was it?  What time

did it occur? A About five minutes of four.
» Q mt were you doing at the ﬂme you noticed this (hfehd-
ant? A I was standing near the vestibule of thé corridor of the
doorway .

Q Were you talking with any one? A Yes, sire.

Q With wham? A With Mr, Goodie,

Q Was Mr, Goodie with you for five minutes? A Yes, sir.

0 Did you say anything to Mr. Goodie regarding ‘the defendant?
Ahd th48 onild? A ' Yes, sir.

Q pid you state that to the District Attormey in the Magis~

" grate's Court? A No, sir, I did not say that.

Q -pid you state that te the Distriect Attorney who has charge




. d . v I Yy d ’h
¢ of this case? ' o
THE CORT: I exclude that as immaterial, whether

he did or not.

‘MR, STIEFEL: Exception.
THE cam'r;. If you mean to shdw he ever made sta.tunehti
which differ from or contradict the statements he made now
you can do so. . .
Q@ You did not testify to that at the last trial, did yow?
MR, HLLISON: Objected to. |
Allowed. ’ ¥ 7
A No, sir.
Q Why did you hide that fact from the last trial?
MR. FILISON: Objected to, the characterization.
THE COURT#_ That is excluded.
Objection sustained. Exception.
Q@ Why did you not tell the District Attorney about that at
the last trial, that Mr. Goodie was present with yow?
MR. EILISON: Objected to as immaterials
THE COURT‘: Objection sustained. RException taken.‘

Q Now, what did you see the defendant f irst do when you no=-

- ticed him on 50th street? A I seen him come along the street
and take the little girl by the hand and fetch her into the
vestibuk of 125.

' Q@ In which direction was this def endant walking? A He was
C -

walking west from Lexington avenue.

Q Dpid you see him on Lexington avenue? A Né, sire I did /’\
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ndt see him on I.exington’avenue; he was walking frqp that di-
rection. |
' Q@ You noticed him on 50th street? A Yes. !
Q What time was that? A I had no watch to tell you the énct
time; I could pot say.
Q About? A About twelve minutes to four, !

Q .Yolu saw hil;l on the corner of. Lexingtori avenue and 50th
street? A No, sir. |

Q Where did you see him? A I -seen him this side of Lexing-
toniavenue, c'cnming around.

Q When you Qay this side of Lexington avenue, between what
streets ras g ?/‘A V_I.exingto‘n ravenue and Park avenue-,

Q He was on 50th streeté A Yes.

Q rOn what side of the street did younotice this def endant 'on.
50th street? A I'was on the south side and he was on the north
side. |

Q How far is the premises 125 from Lexington avenue? A Which
I could not say; I guess it is one lot of 100 feef off from
Lexington avenue .

Q You noticed this defendant at twelve minutes of four?
A Yes, sir, ﬁbout that t ime.

Q You noticed this defendant go into the vestibule at 12
minutes of 4? A No, sir,I didﬁot.

Q What time did you see this défendant g0 in'with the child?

A It was about ten minutes of four.

Q@ So it took sbout five minutes to wa lk from the corner of




50th street, a hundred feet on 50th street? 4 No, I did mt bt
say five minutes, I said two minutes. ‘

Q Now, the child was playing on the sidewalk? A Yes, sir.

Q With how many children? A There was one, and her little
playmate.

Q What did you see this defendant do while she was playing
there? A They were both playing; one was running away fr;rn the
other one, and this little girl was in front of her doar, looking
for this other little girl, when he came along.

Q Go one A Then he took her by the hand and went into the
vestibule wiﬁh her, just on the level, one step from the street.

Q. Then he took her by the hand, he walked her to thé entrance
of the premises 125 East 50th street? A Yes, sir.

Q What next did you see, if anything? A I seen him try the
knob of .the inside door which was locked. He could not get in.

Q What else did you see him do? A I seen himtake the li‘tt:‘l.ev
girl by the arms and push her back to the wall, which was be=
hind this ‘door.

Q Up to that time you knew this child to be the child of Mrs.
Hunter? A I didn't know who t}‘115 men was, though, Mr. Newnan.
BY THE COURT:

G pid youknow before that time that this was the child of
Mrs, Hunter? A I don't know yet, but they say so.

Q But did yu believe it? A I believe it is her daughter.

Q Did you believe it at that time? A Yes, sir.

BY MR. STIEFEL: !
Q You are a married man? A' Yes, sir,
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Q Father of a family? A No, sir, I got no family.:

Q@ You saw this defendant take the child, - you were standing
| iy

on the opposite side with Goodie? A Yes.

Q why weren't you man enough to go into the hallway after

‘this defendant, if you saw this thing occur? A I didn't know at

first whether he knew the child or nots It is a furnished room
house; I didn't know who belonged in the house.

Q Why did you point over to the restaufant where Mra; Huntei‘
was? A To call her attention.

Q Why didn't you go over immediately to the hallway or ves-
tibixle for the purpose of catching this def endant? A Because I
didn't‘ know what occurred. |

| THE CORT: I will exclude that as repetition. He
has already told you that.

Q@ You sa.jr youdidnot know what occurred: why did you notify
her by way of your fingers, in telling Mrs. Hunter something in
that regard, if you didn't know what occurred? A At that time
I didn't know wha t occurred; because I no t1|ced there was some=-
thing wrong when he was in thaf vestibule door.

Q Then, if you noticed samething wrong why did you not,

as a married mn should have done, have gone over to the hallway -
to find out?
MR, BILISON: objected to.
THE COURT; gustained.
Exception taken.

Q Why, then did you not go over to the vestibule door?

\ J—
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MR. ELLISON: Objected to. i

'THR COIRT: Objection sustained.

Exception.

'@ How long before you notifed Mrs. Hunter was this def endant
with this girl in the hallway? A About two minutes. |

A) whe‘re was Mi's-. Hunter at the time that you saw this def end-
ant take the child in the vestibule? A She was standing at the
door which wa.\s closed. It was alongside the doorway.

Q sStanding at the restaurant door? A ‘Yea.

Q In the doorway? A Yes, sir, in the domy.

Q Was she 1odk1ng in the direction where her child was pl;ying?
A She was looking directly opposite, where I was.

Q shé was outside of the door of the restaurant? A Inside
. of the ’dOOr.

Q And you were waiting there two minutes before you notified
Mrs. Hunter?'A Two minutes.

Q How soon after you notified or beckoned to Mrs. Hunter did
she come out of the restaurant? A She thought I was mashing
her firste. _

MR, STIEFEL: I move to strike out what she thought.
THE COWRY: strike 1t out. !

Q Howsoon after you had motioned or beckoned to her did
she come out of that reataura.nt? A I kept on motioning until
I went acorss the street and then she came out when I was half

way ‘across the street.

Q How long was tha t? A About five seconds. '




Q Did you testify at the o snid trial that it was two orI:ﬁrc-n 8
minutes? A I don't know what I' testified to, I could not say.
Q If you testified to that was that the trutn? |

MR, ELLISON: oObjected t§ as hypothetical,

THE COIRTf Sustained.

Q pidyounot testify at the former trial that af ter you -
beckoned to Mrs. Hunter ---

THE COMRT: The jury know that 'evea_'y man that sees uny;
thing like tha t will give a different account as to the. ‘
time ‘occupied b‘y the occurrence,

Q@ well, you dié not then go into the hallway, did yow A No,
sir. ‘
Q You called Mrs. Hunter and Mrs. cameron out fram the
relta.ﬁrant? AL TeB 8lTe |
| Q@ And you started to converse with them? A No, sir. v
Q What did you aot A I stood at the curbing of the street,
and she asked me to go and get a oliceman, so I went down to the
corner.
Q You were standing at the curb? A Yes, sir,
Q And then Mrs. Hunter asked you to go for a policeman?
A Yes, siry,. .
Q VWhat did she know what occurred in the hallmy? A I don't
know; I didn't know myself, ] l
 Q She asked youat once to go for a policeman? A Yes, sir.
| Q mt did you tell Mrs. Hunter to cause her to ask you to go
for a policeman? A What did I say to )li-s. Hunter? A Yes; you

say you called her from the restaurant? A Yes, sir,
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Q You were standing at the curb? A Yeo.

‘Q What did you uy to her? A I told her to go :ln and find
out what was the mntt.er but when she was in the nntibule I
d;dn't know anything.

Q What did you aay to her? A I said nothing to her.

Q Why did she ask you to go for a policeman then? A Because

she had gone in there in the vestibule; I don't know.

Q  After you beckoned to Mrs, Hunter in the restaurant, she
did not come out, did she? A No, sir, not at first.
Q Then you went across the street? A When I went across th
street she came out.
Q Did you sa:’/ anything to her then? A No, sir, I told her
to go in and fiﬁd out what was the matter.
BY THE COURT: |
Q Well, that is-something, isn't it? "A Yes, sir.
BY MR. STIEFEI.;
o Before that time did she ask you to go for a policeman?
A VNo, she did not ask me befare that. ’
Q. When did l;he ask ydu to go 'for a policeman? A When she
caught him in the vestibule.
Q Did you follow Mrs. Hunter in tl:e iestibule? A No, sir.
Q WQll, what did you go over to tell Mrs. Hunter about?
A I didh't know know but what there was trouble,
Q Wwhy didn't you ge into the vestibule with her? A It was
none of my buainen, I guess, I guess.

Q But it was your business to notify Mrs. Hunter about the

&
_?E

.-
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child? A 1 thoughi? it was my business to notify her to that

e -

effect. - ‘ /

ST

Q And you didnot think it ‘was any of yoﬁr business f ar tbﬁ |

purpose of protecting this child, did you? A I din't know what

‘occurred.

' Q pDpidyou think it was any of yow business fo prqteot this
child? '
MR. ELLISON: I object to it as already answered.
THE COURT: He has answered. ’

Q Yes or n‘o? A No. : )

Q@ You are a married man? A Yes.

Q@ Did youat any time hear this chilci{ scream? A Yes.

Q When for the fiiat time? A I could nd tell you th;e time,
but she made a..lov a‘cream before I went over and called Ms.
Hunter.

Q- Did you hear the child scream at the time this def endant
took the child into the vestibule? A Yes, sir.

| Q You didn't think it was any of your business to go over
and protect the child?
| MR. ELLISON.: Objected to as already answered.

e | THE COURT: Yes, sustained.

Q Why didn't you when you heard this child scream go over

there and liberate her from this defendant? A Well, I don't

!
I

knowe.

Q You mean to tell this jury you don't know why you didn't

‘go over and protect this child? A I din't know what ocourreds

L kg
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MR, EILISON: Objected to as immaterial. Objection '

‘sustained.
Q When you heard the ohiid cry why didn't you go over and
notify inr mot her? :
‘ MR, ELLISON: bjected to as already answered.
' THE COWRT: gustained. i
Exceﬁtion taken,
Q Did you go after an officer? A I went to the corner.
Q Did you go? A Yes.

Q Where didyougo? A I went as far as Lexington avenue, and

" 50th street.

Q Did you see one? A No, sir,
Q How far was the station house from 125 Bast 50th street?
A .I could not tell you; the distance, I think it is a block

and a mlf. |

Q It is in 51st street? A Yes, sir.
Q Between Third and Lexington avenue?-A Yes, sir,
Q In the middle of the block? A Yes.

BY MR. STIEFEL;

Q You knew that at that time? A Yes, sir.

Q Why didn't you go around to the station house? A Because
there were a lot of little boys running arownd there.

Q They were not asked? A I didn't know but wha t they were

going around there.

Q What are your dutiec in the Adams Express Company?

Ll et s <3 e L o A E
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THE COURT: He is not with the Adegm Exprées Company. )

Q Or the New York Central Railroad. A My business?
BY THE COURT:

Q Yes. A Porter.

o ] Q How much money did you get a week? A I got forty-eight

€ . a month.

Q What did you do for that? A - I did porter work and running
an elevator.

BY ?R. STIEFEL:

Q@ You ran a freight elevator? A Yes, sir.

Q Were you running an elevator that afternoon? A No, sir,

1 b ! | Q At any time tﬁat afternoon were you running the elevator?

A Yeé, sire. ‘ .
Q. When?

" |

MR. EILISON: Objected to as immaterial,

i e W

THE COURT: gsustained.

BY THE COURT:
Q. You were born in the United States, were you? A Yes.
Q How old are you? A Forty-five years of age.

BY MR. STIEFEL:

Q Mr, Frank, were you asked this question in the Magis-

trate's gourt and was this yow answer: "Q Was the little

one following her or following the man? A The little girl
. was following the man." Is that right? A I could not remember .
Q If you were acked that question and you gave that answer--

THE COURT: He said he does not remember.

b b i M RS s~ Wi " sl b O Y




Q@ Do you remember being asked this question and giving

this answer to the following matter: "Q Now, there is no mis=-
take about that? A Yes, because the little girl followed h:l:m."
A I don't remember what statement I made. 4

Q Do you rememﬁer whether or not this question was asked
of you and you gave the following answer in the Magistrate's Court
AE Btk Aattery Sa pidaYe the three of them go behina the doar.
that was closed so that they v:ex;e out of your sight? A .'1' e
eldest one got out of her sight, but the little one stood i
front of the door."? A I don't remember.
| Q There were theee girls there were there not a‘t; the time
you saw the def endant? A No, sir, two.

Q@ Two girls, - did the .two girls follow into the vestibule

with this defendant? A No.

Q What happened with: the other girl? A The other girl came

‘after looking for her.

Q Weren't they plla;,'in,;': together prior to the time this
def endant came there? A They were playing before‘hé
came along. |

Q Weren't they together- at the time the defendant was in
front of the premises 125 Bast 50th street‘? A WO, s

Q@ Where was the other girl? A, Up in the next doorway in the
stoop.

Q How soon after did she n back? A W}‘lﬁl‘l she missed

ittle girl she came looking into the doorway foar her.
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‘Q She went into the gestibule? A Yes, sir.

* Q Were there a lot of boys in the roadway at that particu~

lar afternoon? A No, sir, no boys.. '

Q You”did not see any boys at all? A No, sir.
Q Why are you so positive that you saw no boys that é.fter- B K- :
npon?
TIE COURT: That is excluded as immaterial.

Q Did you take any particular notice or did you mark it

down in any memorandum book that you sew no boys? A Yes, I al-

ways go and look out and see whether our windows afe protected.
Q Is that the only answer you can make? A I was iooking
out of the vestibule and I seen no boyse. .
Q The boys are in the habit of playing ball on that street?
A They aresometimes and‘ sometimes not.
Q Were they playing ball at this time? A No, sir, -
Q fou swear to that, to be as true as any testimony you gave?
That is as true as ar{y other testimony you {:zwe'f
' MR, ELLISON: Objected to as immaterial,
THE CORT: Objection sustained.
R You are very positive that you saw no ball playing,

no 'ball ‘being played that afternoon? A Yes, sir,

Q On 50th street? A Yes, sir.
BY . THE COURI'?

Q@ At the time ,‘j,'-.‘:u‘ spoke :1&)‘.mvt? A Yes.
BY MR. STIEFEL:

3 Before the time and after t} time of this cccurrence?®



, { :
. A No, sir, none after it occurred, or before it occurred.

BY MR. EILISON:

| . o @
Q@ You said there were two lit tle girls there: Now, was .

the 6the? girl larger or smaller thﬂn Beatr ice Hunter? A Bea=-

trice, I believe, is the oldest. O S
g |

Q Was the other one larger or smaller? A There was one
4
Little one, I don't know which ones are their pames.

Q This little girl with the light hair; was sle larger '

than the other little girl? A  Smaller.

»

(At this point Beatrice Hunter is called.into the

A
¢ourt room,)
Q@ Was this the larger of the two girls (indicating fé;trice
Huntef)? A Yes, sir.
Q Is that the girl that went inte the nallway? A Yes, sir.
Q The other girk, you say, was smaller? A Yes. -
Q -She is the girl you referred to as the little girl, is

that 50? A Yes,' sir,

.lfux&'a ]
N
MR S. EDNA HUNTER, (63 East 125th street) called -
o gy
as a witness on behalf of the People, being first duly sworn, e

e

testifies as follows:

DIRECT EXAMINATION BY MR. ELLISON: ,

Q You are the mother of Beatrice Hunter? A Yes, sir, I
alll o |

Q How old is Beatirice? A gix years.

(, How long have vou been married, Madam? A Ooing on eight
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\.
Q "here wer e you living ori the 6th da,y of Ma.y, 1915% A 125 !~
Rast 50th street. :t

Q What floor did you live on? A Third floocr in the rear.

: Q, What d®es your family consist of , and how many? A ' Three.

Q Your husband,' yourself and Beatrice? A Yes.

Q -Where wer e you about four o'clock on the af ternoon of May

6th, this‘yea.r? A Down in the restgurant.

Q Restaurant located where? A At 125 East 50th street.

Q ‘At that tihe where was your little girl Beatrice? A At

that ti:ﬁe in the hallway playing, on Vthc strveet, right in front
of tﬂe vestibule. )

Q At any time while youwere in that restaurant didany—
_thing attract your attention? A Yes, sir, Mr. Banks requested
our attention from across the waye. b

Q How did he attract your attention? A ‘Iiyptaring.over
at us. Then he finally motioned, he nodded his hand like that
(' indicating) . ‘

Q When Banks nodded to you with his hands as you showed
the jury what did you do'} A I got up and ran out. L thought
there was sanething the matter amd I got up and ran out.

Q Where did you go when youran out? A Going out to the

vestibule.

Q@ Where did yougo? A Right inside the hal lway.
Q Of what premises? A  Of 125 past 50th street.
Q - When you got into the hallway tell the jury what you saw?

A’ When I got into the hallway I seen Harry Newman feeling ar ound
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the hall, He said he lost his ball. He said he was looking

for it. Then he was stooping down in front of my little

» daughter. And then when he jumped up, he was all exposed, “ .
il Q ‘When ¥ou say he was expoéed, tell the jury what 'y'oumeant
A The front of his pants v:a;s all opefn. ) ,

Q Then what happened? A Then I grabbed him and asked him
‘wha'.t he was doing. He told me he was looking for his ball,

Q Then what did youdo? A I held fast to him, and the school
children were coming out, and one of f hé children went and got .
the policeman for me. | ' ;

' Q .’ii;as -he placed under arrest? A Yes, sir, he was. l
. Q Wére you present the next day when your little girl ﬁa
examined by Dr. Gibbs? A Yes, sir, I was.
| Q@ Where was she examined by the docto.'r? ‘
THE COURT: The doctor will testify"té that.

Q@ Had you ever known Mr. Banks, the man who beckoned to
you, before that day? A No, sir, I neverknew him, but I seen
him woxking oveér there.

Q Had you ever spoken to him? A WNo, sir, I had note

Q He was working right opposite fram where you lived?

A Yes, sir.

CROSS'EiAMINATION BY MR, STIEFEL:

Q Did you ever notice whether or not he saw you with your
child? A Yes, sir, I suppose he had. ‘

Q. How did he know that that child -vhlc‘h was taken in the ves-

« tibule was your child?



MR. ELLISON: Objected to.
TObJec-tion sustained. Exception.

Q Did you know Mr . Banks previous to this time? A No, sir,

I d1 't know him.

Q. Did he know your husband? A Vo, sir.
BY THE CUURT#

Q Didn'i you say you knew him by'sight? A Yea, that is
all, ..

Q ‘You knew him by sight? A Yes.

BY MR. STIEFEL: i RO Al
s il » '

Q Did he ever speak _'t't_) you? A .No'," sir.
Q ﬁow Qid he know th:t was your ¢hild?
MR. ELLISON: Objected to as immaterial.
THL COURT: That is exc luded.
Q How dld he. know that was your child in the vestibule?
MR, ELLISON: Objected to.
THE COURT: Objecfiun sustained. Exception' taken.
Q How did he come to make any motions to you respecting
this child being in the vestibule of 125 ﬁast 50th strect?
MR. ELLISON: " objected to, calling for conclusioné.

THE COURT: Objection sustained,

Exception taken,
Q Do you know any reason assigned by Mr. Banks to notify you
while you were in that restaurant as to any ha.ppeﬁing on the
y _a.fterno'on of May 6th, covering premises 125 Ea.at. 50th street?

MR. ELLISON: ..: objected to as imaterial,
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* TP HR COURT' 70b.1ec’tion sustained,

Q Dpid you see Mr, Banks that e.fternoon before this alleged

occurrence? A I did see him standing in tke hallway.

Q Did he see you coming dowvn with the child?

THE COURT: ' Exc lyded.

Exception taken.

Q  What time did you leave your house? A I had been down
in the‘restaurant all af ternoon.
Q What time did you leave your house? A I don't know exactlyx,l"
i :

‘ ;
: - A
what time; it wa®arocund twelve o'clock,

MR, ELLISON: Objected to, How can she tell?

Q. Where was your child at that time? A Downstairs in the

restaurant.

Q Did you immediately go into the restaurant? A Yes, sir.

Q@ 7You allowed the child to remain on the street

from -twelve

o'clock until the time you saw this def ernd&nt in the vestibule?

A No, sir, not all the time.

Q When didyounext see your child after youcame frdm your

house at twelve o'clock? A I was running out to her every few

minutes to see whether she was there.
Q What did you'gp into the restaurant for? A I

the woman in the restaurant.

was helping

Q And you want this jury to understand that every few min-

utes you ran out and looked for your child? A Yes.

Q What were yuuvhelping Mrs « Cameron about? A Helping her in

_the restaurant, doing sewing, and things like that.
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Q Where were you, in the back of the restaurant? A No, sir,

i ¢ ‘wa.s sitting in the fr;mt. .
Q That was immediately adjoining prernises 1257 A Yes, W¥ir,
Q@ pid you cdnie out of the restaurant at any time betwe en
O _+ three and four o'clod that afternoon, 'to look out for ,yuur
¢hild? A Yes, sir,
Q To the best of your knowledge what time? A It was a
.‘little after four o'cléck,

Q A little after four o'clock you came out of that rese-

S1T.

- taurant and 1ooked‘f<;r your child? A Yes
Q But there wé.s not any time between three and four y-ou
came out to look for the child? A Yes, I was out several times

before”t}ut. 1) - u.s a little af ter four o'clock the accident
occurred.,

Q What timeA were you notified by Mr., Banks, to the ﬁest of
your recollection? A About 4:10.

Q You w'ere notif ied about 4:107 A Yes, sir.

Q How soon after di‘d you come out of the restaurant? A Ab‘out
a gquarter after four. ,

Q He notified youmat 4:107? A Yes.

Q How many times did heé nod or beckon to you before you

came out of the restaurant? A Only once.

Q Did he walk across the street? A Not at that time.

Q How soon after he beckoned to you the first time did he walk

-across the street? A After the crowd had ga;'thered.

Q How many minutes af ter Banks beckoned to you did he walk




acr;:s the street; was it a matter of five minutes or a matter
1of ten minutes? A About five minutes afterwards.
‘-Q About five minutes after he walked across the street, and
you still remained inside of the restaurant, is that right?
. A No; I was outside the reutaui’t;.nt when Banks came across the
street, going into the hallway.
Q@ It was about five minutes after he canme across the
street, is that right? A Yes, sir.
; Q@ What did Banks say to you when you seen him across the
street? A 1 was not speaking to him.
Q@ Did he spedk with youw A Noe
Q You came outside and irrmxediately went into the hallway?
A Yes,
Q What did you see? A I seen my daughter in one quarter
of the hall, in the vestibule., and Harry Newman in front of
her in.a crouching position.

MR. STIEFEL: I ask your Honor at this stapge to give
me an opportunity to have her demonstrate the position
before the jury.

BY THE COURT ¢
| Q What do you mean by in front of?

MR, STIEFEL: I want this to be shown tq the jury im
which position at that time this def endant was respecting
this child. Iet it be shovn to the jury,

BY THE COURT:

Q show the jury the way this' def endant was vsta.nding over

Lil
peiRA. L3 o]

I
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your child, taking Mr. Ellison Madam, just stand in the same

way you say he was standing, using Mr. Ellison? A He was stoop-
ﬁing down 1like this in front of my ddughtér (indicating by stoopingu i
forward), : .
MR. STIEFEL: I ask at this stage that I be allowed to
have ;his presentgd before the juryﬂhy the person'wﬁo saw
the def endant in the position, and as to the child's
position.
THE COURT; The witness did describe it.
BY MR. STIEFEL:
Qg Wwill juu use Mr, Elligon and shoﬁ to the jury which way
he was stooping down in front ofAywur daughter?
THE COUR': That is excluded. The witness has already
done S0, |
¥R, STIEFEL; Exception.
Q In what pos ition was your daughter in at the t ime? A
Standing up with he r back against the door. Her clothes were
up énd her drawers were€ unbuttoned.
Q When you say unbuttoned{ describe to the jury what you

mean? A The two side buttons buttoned.

Q The sides buttoﬁed or unbuttoned? A Were buttoned, and
the front button waa.unbuttoﬁed,'

Q Her drawers up? A Yes, sir.

Q What did you see this defendant do after noticiné the

‘condition of yuur child's apparel? A He kind of moved around a

.
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little bit and theh when he stood up he was all exposed, his

L]

b .

pants open. * - g |
BY TIHE COURT:

Q What do you mean by saying he was exposed; di.d'you' see
his private parts? A Yes, sir, I did. i

BY MR, STIEFEL:

Q Was his Head: on the child's chest in the position you
found him? A His head was not on her cheste.
Q 'Was his chest on m.‘r ‘head? " You say he wap in a crouching .
position. Where wab hﬁ ¢hest with reference t;u the girl's
':ead? A His chest was not on her *head. y
Q@ If he was in a crwtching: x\lw:)l,t.ion where was his chest .
on any porticn of the child's body? A That distance from her, ﬁe
was about (indicating about ten inches) when I came in the hall.
Q ' Distant from where? A From my daughter.
Q Then you didn't see anything done by 'fhis defendant to your
daughter?AA I didn't see it done, but I seen him all exposed.
Q If you testif ied you saw this defendant do_anything to
your daughter, you were in error?
MR. ELLISON: Objected tc as hypothetical. She never
said so,
THE COURT: That is excluded.
Q .Did you so testify to that? A rNo.
Q Did you ever see this defendant touch the person of ¥ our-

child? A No.

Q All you saw that he was there when you came into the vesti-
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bule there? A Yes, sir. i i
Q@ And you saw yow child's dress up? A Yem, slry il b
‘ .  'Q And the center button of her drawers unbuttoned? A Yes,
[ 8ir.

Q@ Then you had a conversation with this defendant? A All

I asked him, what he was Looking for.

@ What did he say? A He answered me € was looking for a
ball, .
.- ¥
3 " § Did you see the ball? a No, sir, I did not.

& And then af ter he sa id he was lo.okinp;' for the b_all, you
did not see w};at happened next with the defendant? A AI held
| "him until one of the school children got a policeman, who é.r-
rested him,
Q Did youask Banks to go for a.r.\ officer? A wo, sir.
Q Did ym?h&v'e az@\'-ocmversatu:.r: with Banks about going for
ki

"‘an officer to have this defendant arrested? A wyo, sir.

Q And if Banks testified to that he testif ied to an error?
MR, EILISON: Objected to.
THE COUR': Sustained.

BExcept ion taken,

¢ BY MR. ELLESON:
Q@ were you very qahn and quiet and pleased with wha t you
} saw in the vestibule? A Yes, sir, I was,

-Q You were pleased?A No, sir, I was not,
Q@ You were excited, were you? A ,Yes, sir, I was at the

tima.
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| i . § You don't remember everything sou said and didithen, do

; 'you?-A I don't just exactly remember everything.

.
- ¢

' BY MR. STIEFEL:

. Ay

Q@ You 1-ecolléct everything that oé‘curred as far as thiﬁ.

o def endant and ;,'our. child were concerned in the véstibule of these ,
. premises No, 1267 A Yes; sir. “ i

g You knew Mrs, Cameron was in back of you? A Yes. } ; sk

\ Q You knew that Mr. Banks was the one thai first spoke to

youabout your &hild being in the vestibule? A Tes, sir.

g X . # ~
v THE COURT ¥he witness_answered that.
: Y Ce
’ Did you ever see this man before that day? A No, sir.

«1‘,
Q Never had anything to do with him? A No, sir.
\ -
had any conversation with Mr. Banks.

I never

Q After the def endant told you t.hai:' he wﬁs looking for the
ball, you asked somebody to go for an officer, 'is that right‘?
A Yes, sir.

Q Who was the samebody?

THE CUUR'J‘V: That is excluded as already answered.

Q Did you say anything to Mrs, Camei'on? A Fo, iy, T dra:

note.

BY THE COURT:

—

Q Did you &ess your child before ‘she went out that day?
‘A Yes,- sir.
‘Q° You do not keep a nurse, do you? A No.
i e Q@ TYou are a poo;l' woman? A YyeSe. .

Q -Ydu havwe to look after your child yo xrself? A Yes.

[
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l’ Q Did you dress her or not? A Yes, sir, I did.
!

Q Did you open her dra.werg when you put her out on the streetv
_‘ ‘ to play? A No, sir. At : .
i Q They were properiy fastened? A Yes, sir, they were.
o~ « 'Q Have you got those drawers? A Yes, sin, ‘I have got them’
right here, just the same way they weri‘yen they were taken ;
off of her. '
BY MR. STI}*ZFRI.; |
1 Q Dpid you have those Srawers at tle last trial?
THE COURT: That i@ ekclu?ea. _ B | -
. s Exception takKen, ]
; | ! -
Q Did you give the district attorney those drawers at the
former trial?
VR, EILISON: Objected to as imma terial.
THE COURT: Excluded.
Exception taken.
Q Did you have possession of those drawers on the 7th day of
May, 1915? A Yes, sir.
.Q Vere 1.)1ey—askéd for at any time?

THE COURT: That is excluded as immaterial,

Exception taken,

Q Were'they produced in the Magistrate's' Court?
THE COURT: That is excluded as immaterial,
Except ion taken,
THE COURT: You may show if she waé ever asked for them

. and did not produce themj; . I will allow that.
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. Q Did the pistrict Attorney ask you for tnaaeo'dn'nrﬁ'-
A NO‘. sir. ¥ ‘

. :

Q Diad you‘tell him.youhad them? A I toid him this m'orni'ng. -1?1';'.
\ .Q I mean on the firét trial? A No, sir. .
Q Were the drawers torn? A No, sir. ' 1 oy
Q After yougot hold of the def endant what did you see re-

garding the def endant's person? A I see his private parts all
exposed.

Q Did you say anything in the presence of the defendé.nt' in
the station house, to the lieutenant at fhe desk about that;
what complas int did_you make in the station house when this de-
fendant was aroung

MR. EILISON: Objected to as 11'm1atéria.1.

Objection sustained. |

THE COUﬁT: You may show that at any place she made
sta tements which differed from the statements made here today,
8o that the jury may determine what weight they will pive to
it.
BY THE CUURT

Q You are no lawyer? A No.

Q You have not studied the Penal Law, have you? A No.

Q You didnot know what crime this was, if any crime? A .No,
sif.
BY MR. sum'ml; ‘

Q Did you hear yow daughter crying at any t ime be>tween a
quarter to four and ten minutes after four on tre 6th of May?
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A Just as I was going out into the hallway, *

Q pid youw p, Yes, sir,

Q When? A Just as I was going out into the hallimy, into the
vestibule I heard her cry "Mamma®".

Q That was about tgn n{inutés after four? A After four.

Q Will you describe to tﬁe ,fury how these vestibule doors are
arranged in the premises 125? A There is the first vestibule,
and then there is a door heading in the back of the vestibule
going upstairs. |
| Q One is open ax}d the other is shut? A One side of the door
is open ard theother s ide shut. ‘

Q What is the difference between the space of the door that
is open to the one that is closed? A About a yard and a half
I_should think,.

BY THE CO‘JRI‘; ;
¢ There is a street door? A Yes.

Q@ That was clésed or open? A Half was closed and the other
half open.

Q This door is divided into two doors? A Yese.

Q Half the street door was closed and half closed?

A Yes, sir.

Q Then you step from the street door into the vestibule?
A Yesv.

Q Then there. is another door leading fram that vestibule
leading into the innerhallway? A Yes.

Q Was that open or closed? A That door was closed.
1



‘have taken place in ‘the vestibule? A Yes. .

" rave passed between a quarter to four and ten after four of that

”

. Ui 37
Q So whatever you told us, these actions are alleged to
! ' :

Q Not in the immer hall, at all? A No, sir, in the vestibulea: i
; i » i
BY MR. STIEFEL:

@ How far is that door from the stree¢t or the vestibule

door?

T}&{COURTQ That is too vague, which door, the innei
door or outer® ;
Q  The door leading into the entrance of premises 125 Bast
50th street.. I am talking abﬁﬁt the door, the first door, the
entrance door of premises 1257) A About seven feet, I should

thinke.

Q Were there a éonsiderable lot of people walking on that
stréetAthat afternoon? A No, sir, there were not. ¢
Q Did you notice how»many pepfle were walking on the streef
betweén a quarter to four and ten minutes after four? A 'No,sir.

Q. Did youtake any particular notice? A No, sir.

Q You were not looking ocutside in the street at all? A

No, sir. ¥

Q@ So you don't know whether or not ten or twelve people'may 1

af ternoon? A No, sir.
Q Thrat front vestibule door is always open, isn't it?
A Yes, sir.
Q ‘It was open at the time you went into the premises where

could see this defendant? A Yes, sir. \
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Q It was daylight? A ves, sir.

Q Was there any ¢hild there at the time when you came out

of the front of the premises 125? A A Only the little pirl
‘my daughter was playing with, :
« She was the only one that was there? A That is all was
oﬁt there playing, yes, sir.
Q How soon after thaet did the crowd collect? A well, about
five minutes. ;
W : Q _Hov; did the crowd come tog;,et;her, if there was nobody y
but this little girl on the :;‘_-reet? .
| MR. ELLISON: objeé'ted to as‘caliing for a conclusion.
THE COURT: SUstained.
Q Where did the people come from?
MR. BELLISON: Objected to as immpterial,
; THE COURT: Objection sustained,

Excep tion taken.

Q Did you see any people « hg, walking on that street
while you were out side thé restaurant, about tenm minutes af ter

fqur?

BY THE COURT :

Before you saw. this man with ir daughter, did you see
any people on the street? A No, sir,
! 1
And after the arrest did you see any people on the street®

A After the¢ arrest there were a few people on the street.
BY MR . STIEFEL:

A lot of school boys? A. School children wer e coming vuty,



; yes .
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Q lpbid you see any school children in the roadway before you
ca;rp out of the restaurant? A No., sir.
Q You, testif m.'d, dida't you; you stated before,‘ you wef§
not looking outside ;:i‘ the reéta.urant?
MR . FLLISON: Objected to as argumentative.
THE CuURT; sustained.
Q Were you looking on the streef from the restaurant at the
time?
I'R. ETLLISON: Objected to as already gone over, .-
THE (;O‘Ji}?T.: gustained. .

Q How far were you in the restaurant from the street between

a quarter to four and ten after four on the.day of May 6th, 1915%

p I was seated right at the first table.
Q And your back was towards the door? A TWo, sir, I was sit-
ting sideways, the side of my face was towards the door.
You were facing the street sideways? A Ye.s.
You could see all the p¢ {lz could you not? No, I
could riot see them all.
Do you know any boy that u asked to go for an officer?
THE COURT: That is excluded as immaterial,
Excep tion taken.
Q@ Were the defendant's head and shoulders bent over the
child while she was in the vestibule? A They were bent in
front of her.

The head #nd shoulders were bent in front of the child?




A Yes.

i

¢ Show the jury the position he was in?
l !
MR. EILISON: objected to. We have been over that.
That is repetition.

‘THE COURT: Excluded.

|
B
:

Exception taken, i
THECOURT: She has illustrated to the jury in your
sight and in their sight.

Q" Did you notice in the position thatithe ohil;l was 8 tande-
ing whether or not the prmf,es.of this defendant bentered the
privates of your child?

MR. ELIISON: That is objected to.

Q@ Well, you did not see his privates in the privates of
‘your daughter, did you? A No, sir.

THE CuﬁI{T': She has not said she did.

) . You did not see the child's drawers torn at all? A

BY THE COURT:

They were not torn you say? lo, sir, they were not
torn.
J OHN Mc @ UR R, an officer of the 29th Preeinct, called
on behalf of the People, having been first duly sworn, testified

as follows:
DIRECT BXAMINATION BY MR, ELLISON:

Are vou a member of the police force of the City of New .York?



Ly ‘A" On that day I was being housce duty.

g ¢ Y‘aa',r sir.
L Q Wnat precinct wer.e you attached to on May 6th, 1915%
A 29th Precinct.,

.Q Were you on post at’ about four o'cleock in the afternoon?

L - .Q Dpid any one come to the station house, and make a complaing,

. yes or no? A Yes.

S ; ot
Q 'As a result of-thn.t,. where did you go? A 50th street

and Lexington avenue.

i " i o 1T |
Q When *fon got up.there did you see.-this:def a,d'aﬂt' Harry i : &
- i ¢ j VA C @ 7 i
Newman? A ves..| gl :

« » i |
Q@ Did youplace him under arrest? A Yeé.'
Q Did ywu see the mother ‘_Tv;ere; Mrs. Hunter? A TYes.
Q Did you see the lit tle girl, Beatricé Hunter? A 7Yes.

Q Did you have a talk with this defendant, yes or no, or

did he have anything to say to you? A Yes.

)] What did he say to you? A I asked him what he was
doing in the hallway ther e. {fe told me he was playing ball;
that his ball went into the hall there.

Anything else said? A That is all,

pid you then take him over to the station‘house? A Tes.

Did the little girl go there and the mother? A They all !
went there to the station house. '
. po you know whether an ambulance call was sent out? A Yes.

G Did the doctor come on the ambulance? A Yes, sir,
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Cruelty to children? A Yes, sir.

CROSS EXANINATION BY MR. STIEFE:
Q Officer, you say that the defendant stated in the 'presonoe
of Mrs, Hunter that he was playing 5a11, to you? A Yes, sip, ' ‘
he did. -
Q@ 'Did you see any ball there? A No,. I* did not see any ball
there.

(8]
i

Did you patrol prior to May 6th, 1915, this block 50th

street between Lexington and Park avenue? A

No, sir.

Q . You dontt know of your own knowledge wheéther the school

. - ; 3 o
boyé played ball in the roadwsy of “"fit’ street?
: MR. BLLISON: objected to as .immaterial,

THE COURT: gustained.
VWILLIAM TRAVERTS G I BBS (42 West 75th street) )
a witness called on behalf of the People, be ing first duly sworn,
test if ied é.s follows:

DIRECT EXAVINATION BY MR. ELLSION:

Doctor, you are .a physician, duly licensed to practice

in the County of New York? A ves, sir.

0O

And have been for how many years? A Since eight years.

Q You are the physician for the Society for the Prevention of

Q@ As such physician how many children have you examined the
privates parts of? A I hdve examined for the purpose of
ascerteining whether any injury had ‘becn done, - is that what

you mean?

il .



‘Beatrice Hunter? A Yes, sir.

'Q «Yese ' A considerably over two thousand.

Q@ Did you examine the complaining witness in this case,

Q On what dAy and where? A I will have to consult the
records made. at the time,

Q@ You may do that and refresh your recollection? A I exe
amined Beztrice Hunter, age Asix years on the 7th of May, at my
office, 42 West 75th, at twelve o'clock. in the morning.

BY THE COURT: |
Q You mean noon? A Yes, gire
, i
Did you examine her priwvate parts? A Yes, sir.

Q state w!'::.,t‘yuur examination disclosed? AJ' I examined her
private parts and found her hymen had becn recently ruptured,
indicating complete and recent penetration of her genital
organs by some blunt body.

Q ]:T:xplain tha t, the hymen? A The hymen is a membrane,
partially covering the opening of the vagina, the opening to
the internal private parts. ‘H x very much like the membrane
in your thumb, and it is thin, and the penetration of any blunt
body large enough to stretch or tear that membrane, causes com=
plete rupture. '

Q ' Would the entrance of a man's pr iva te parts produce the

condition you fowmd in that child? A 7Yes, sire.

MR. BLLISON: That is all,

CROSS EXAMINATION BY MR. STIEFEL:

Q QCould the entrance of any blunt instrument or any other
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blunt object produce the same result? A Any blunt object large

i } "enough to produce a tear.

Q You are not in position to swear that the privates of this

defendant penetrated that of the c¢hild in question? A No, sir.

BY THE COURT:
(]

Vs . . g 0 i
Y g You said recent; can you express any opinion as to the

length of time that had elapsed between vour examination and

the ruptur 1 speak of? A The parts had not healed, and that
healing takes place at fran thr to ten dayse.

Q go that it was at least within three days? A - Yes.
Q It was very recent? A .\,m', yes, recent} .a recent tea._r.
“Q Were there any abrasions on the child's body? A only on
the edge of Fhe hymen.,
@ And there was an abrasion o the edge of the hymen? A Yevs
a raw surface. | |
Q Where same blunt instrume nt or foreign substance had torn
the hymen? A Yes, -sir.
MR. BLLISON: I rest, with the exception of calling
the other \h;,'sician.‘ He will be here at. 2 o'clock.
JUROR.NO. 2: Your Honor, Ir. Gibbs,is my private phy-

sician. I don't know whether that makes any difference.,

THE COURT: That does not make any difference, but you

will not be influenced in your decis ion of this case one ' 4

way or the other?

JUROR NO. 2: No.

THE COURT: What light that throws on the case you
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g i . 4 A .
may determine independently of any otheX consideration?

MR, STIEFEL: I move to dismiss the indictment upon

the ground the people have failed to prove a case against

this def endant.

IRT: Motion denied.

. STIEFEL: BException.

# FIEFELY Further upon f ground that under the
statute 1t .is necessary that ¢ : oborative testimony be
given of a crime of this character, There is no evidence
adduced on the part of the prosecution that there was any

rape comuitied on the person of this child, nor is there

any corroborative proof which is absolutely essential

‘under the tatute before the def endant is called upon to

prove 'his innocence.
THE COURT: I will submit tha t matter to the jury
as to what they think happened in the hall from the
stories told to them. ’]j‘.v:_ti must determine how much weight
they will give the testimony. So far as the law is concerned
all the requirements of the law have been met. with. It is
for the jury to determine what weight if any they will
give this testimony,
MR, STIEFEL: Exception.
THE CUURT: It is for them to decide what took place
in the mallway, if ‘anything took place, i

MR. STIEFEL: Excep tion.
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DEFINDANT'S CABE.
iy o
Mr. Stiefel opens to the jury. '

HARRTY

NEWMAN, the def endant’, (419 Hast 56th street)
called @s » witness in his own behalf, being first dﬁly sworn,
testified as follows:. : ; WA i

DIRECT 'EXAIINAT ION BY MR. STIEFEL:

Q@ How old are you? Sixteen.

were u born in this ity? Yes, 8lr.
i : 1 2 &'
pid’ y vttend ‘the public schools? A  Yes, sir,
g What do you-do for a livelihood? [ ‘am & bass of my OJwn,

in the line of fruit and vegetables.
BY THE COURT :
 You are in the vegetable business? A Yes.
Q Peddler? A 7Yes, sir.
BY MR . STIEFEL#
'Q How long have you been in that line of busineas? A Two
yearse

our serve? A Between seventy to:

Q How many customers do Y
eighty customers each day to serve. y

Q Amongst the customers are storekeepers and boarding house

keepers, and that? A All big boarding house hotel and res-
taurant trade.

Q -And up to the time of your arrest on the 6th of May did you

. have a business bank account in yow name? A Yes, sire. : ‘%; ,
Q Where? A  In the Security Bank, 57th street and Third g,

avenuae.
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‘@ .po yuu r;;call the afternoon of the 6hth of May? A .qu, sirs |

u J i . ° ] (
§ Where were you between half past three and four o'clock,

on that af ternoon? A I just had been coming from my house.
I went to look, I had my workmen out with the pushcart, and a .
lot of stuff, and I thought I could.find them between that “

neighborhood. I.wa lked from my house in 56th street, 419,

BY THE COURT:

'

Q That is .over by the river? "Yes. I walked straight over

to Third avenue down to 53rd o irned t}u'-?ugh"f}.’ﬁrd

* Looking hgm till I went to 50th street, so I turned in the

block there, and there was two boys playing ball which I hap-

pened to notice and I stood there a while,

I

playing handball. They h:).ppened.to miss the ball, and I ran

These boys were

after it and caught.it and gave it to them, They said, "Do

you want to have a game?" I said, "Yes, I will pass my time

away." Maybe my workman would come through the street with
the push cart and I could see him,
Q VWVhat time about did you start to play ball with these

boys? A I started playing ball about a quarter to four.
Q Did you take any particular notice to a witness by the !

name of Mr. Banks in the strect that afternoon? A No, sir.

Q Now, how long did you play with the boys' ball? A I
played with the boys about twenty or twenty-five minutes,
Q During the time that yowu played ball with them what happened

with the ball? A - We were playing ball; I was in the back
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. there and I happened to miss the ball, amd the ball flew into °

the mallway thete. - - e, . »

your hand, will you:'tell the jury how you were ai:,tired? A What?

A R eSS i !

. b |

n . i *

“
- A y . -
» » - L] . L. )

’

Q Hallway.whexle? ‘A 125 past 50th.

Q Is this the hallway that was testif ied about by the wite=

nesses a few minutes ago?)A Yes, sir. I happened to run in

L

after the ball. There was some girl standing there, atd I

A
picked up the¢ ball,; and this woman came out and she grabbed

hold of me. B8he said I tryed b toueh her daughter. I did not :

! A : ' +

Know what the wanan grabbed me for. hie sald "You tried to !

§ il ) ) \ ‘ d
touch my davghter". I said, "The: igs the ball", I was g0

frightened when the waman grabbed me I dropped the ball out of

my hand. ) W

Q At the time the woman grabbed you and the ball dropped out of

BY THE CQUI‘(’I":
Q Were your trousers open? A  No, sire.
BY MR. STI!';FI':L;
Q Were yow privates ever exposed in the presence of Mrsd
Hunter? A No, sir.
Q Did you have a child. in the corner there, and were you in

a crouching position at the time Mrs, Hunter entered the

vestibule of premises 126 East 50th strect? A, 6 No, sir.
Q. Did you see the child's dress turned up and did you see

the drawers in the front unloosened? A No, sir.

Q Did ycu have anything to do regarding the person of this

child? A No, sir.
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ﬁ. Q Your privates were never put in by you into the privates

'qf this child? A No, sir, 5

,~Q vyere you in a crouchi'ng po sition as was testified to ~

by Mrs, Hunter vhen she came in? A No, 81 1. )u
Q Where were you'at the time she came in and what position
were yon in?
THE COURT: He sa.id he was pickiné up the ball; that
he did not towh the br,irl.
Q How far away were you from the child when you wer e picking
up the ball? A I was. just to walk out of tﬁ(: héllway.yvitp the

" ball when this wohan entered. . l'

Q@ You were just about to go out of the vestibule hall?

-

A Yes, Bir. {

When Mrs. Hunter took hold of yow A Yes.

O

Q Who else was there? A Some other woman with her.
Q Do you know her name? A No, sir.
Q It. was testified to that you took hold of this child's
arm, and took her- fram the street into the vestibule there, is
., that right? A No, sir.
Q' Did youat any time touch this child the aft?:rnoon of May
6th, 19].5, or any time prior to that? A No, sir. ;
Q. Is that t,vhe first time you ever saw .the c‘hild in question?
A Yes, sir. _
Q DO ;/ou.'know what the child A‘\'IQ..S doihg at the time you went
into the vestibule before looking for the ball? A No, sir,

|

@ The-child's dress was intact; it was down the same Way
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as any child's that plays on the street? A I did not notice

the dress at all because I just ran in after the badl, g didn'f;
; ; »

notice th: child.

() How long were yuu in the vestibule? A I don't believe

any longer tha.n twenty-five or thirty seconds. ; Ny
v

Q It was testified to that you were in there between two and
five minuteg, is that right? A No, sir,
Will you state the conversation that happeéned in the

Nt

station house between lMrs, Hunter and yourself. to the TLieuten=-

‘ant?. . A | y /

THE GOURT: How is that material?
IR, SPI]'.‘FET,.: i 1 mﬁt to contradict lrs. Hunter.

(, pid Mrs, Hunter state anything to the Lieutenant al;out
you playing ball? A Yes, .sir.

Q@ What was it? A She said to the 1ieutené.nt, ghe saw the
Bg.ll drop out of my hands, and she claimed the drawers of the
child were not open.

Q What did Mrs. Hunter say to you when she saw you in the
vestibule? A She said I tried to touch her daughter:. I
looked at the woman, I didnot know what happened. .

;
BY THE COURT: : : /

ra

Q She charged you then with assaulting her daughter, didn't

she? A TYes.

BY MR. STIEFEL:

Q Do you know the words she used to you?

(No answer.)
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BY THE COURT: '

Q& She said something to you there? A Yes.

Q@ Do you remember what she, said in the hallway? A As soom

as she came ine

~ Q@ You were there, weren't youw A Yes.

Q The girl was there? A Yes, sir.

Q The mother was ther ? A Yes.

Q And there was another woman coming right afteﬁ t e mother?
X; This woman was .vi‘th the mother.,

Q Wmt did the mother say to you right then and there? ~
A She grabbed hold of me a.nd‘.she said, "I am going to send
after a policeman.," I said, "You can do so, You need not hold
mee. I will not run aw_a.y.“

BY MR. STIEFEL:

Q ‘What did she say? A She said to me, "I am going t‘o send
after a policeman,"

Q What didyou say? A I told her, "I didn't do nothing,
you. needed send after a policeman." I said, "You need not hold
me." She said, "You will run away." I said, "I did not do
anything, I will not run away." Then she left go of me and

stood in front of me.

Q How long did you remain ther e until the officer came?

A About WOI or three minutes.

Q Wmt didMrs. Hunter say to the officer?

| »

BY THE COURI':

Q Did she say anything else to the officer? A No. ghe told

B



the officer to arrest me.

Q For what? A That I don't know,

Q Did you hear what she said to the officer? A wo, sir,
Q She did not charge you with playing ball, dud she.? A She .
said I tried to touch her daughter.
Q- She told the officer you tried to touch her daughter?
A Yes, sir. - :
BY MR. ﬁ‘IEFEL;
Q What time did this Happen? A I could not exactly say ti»
time.
Bf THE (,‘UUHI‘.:
Q Was it the morning, noon or night? A waarda evening.

Q About what time towards evening? A About four o'clock, .

BY MR. STIEF}{L;

Q How did you -.co'me to get over to that section of the Hity?
A I had my man out witﬁ a push ca.rt'ard a lot. of stuff, and I
thought I would go ;a.fter him and see if he sold it.

Q Were you in the habit oi‘vdoing thé.t rior to the (}lth of
May? A Yes, sir,
Q Did the man have any particular lJcalit;’ in which to

sell the wares that you gave to him? A No, sir, through that

neighborhood, he always worked through that neighborhood.
Q. From what street to what street? A From 48th to about
1

59th strect and 60th strect.

Q And from what avenue to what avenue? A TFirst to Sixth .
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after

Q@ You were in the habit prior to the 6th of May to look
Him, after you got through disposing of your wares? A vyes, sir.

QA And you are very certain regarding the time, that you did
not rehain in tﬁe vestibule in prnmiées 125 Bast 50th street,
more tﬁan from five to ten secon&s? A Yes, sire.

MR, STIRFEL: That is all,

THE COURT: @entlemen of the Jury, be very careful not

.

to discuss this case among yourselves, or with any one

else. You must not come to a g¢onclusion as to the guilt i *

e

or the innocence of the def endant until you have heard all
the evidence on both sides. You must keep your minds opem
until the case is submitted to y

ou by the Court for your

decision, That is the time to make up your mind and not

A et e

before that, We will take a recess until 2 o'clock.

& )

(The Court takes a recess until 2 p. m.):

TRIAL CONTINUED, 2 p. n o

MR. ELLISON: If there is no objection I will

put on

the other doctor now, before I cross examine this defendant.

HR. STIERFEL: No objection to thate.

DR, BENXN A. SALZBERG, (Interne at Flower Hospital)
called as a witness on behalf of the People, being first duly

gsworn, testified as follows. ; .

E

DIRECT BXAMINATION BY MR. ELLISON:

You are 4 physician duly licensed to practice  in
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COunty?_ A According to the law; I am not registered‘in the

gtate but there is a law whereby internes may practice bwithout

a license in a hospit'a‘l.

Q You are An interne? A Yes.
BY THE COURT# |

Q How long have you been studying medicine? A TFour years.
I am a graduate of medicine and finishing up a hospital training.

Q How long had you been interne in May? A In May I had been
gn interne a'buut ten or eleven months, at the Child's Hospital,
New York City, and at another hospital in Chicago.
Q What Hospital were you connected with in May? A Flower
Hospital.
Q@ This pity? A Yes.

In the monhth of May, and if you remember more definitel
O v ’

on the 6th of May, 1915, did you respond to an ambulance call

< to a police station at 51st street? A I did, I remember the

incident.

Q W got -there did u ‘see Beatrice Hunter? A 1:'saw a
little girl. They.said her name was Beatrice Hunter.

Did u make any examination of her? A I did.
Did vou examine her private parts? A I did.

) What did you find? A I found that there had been an

4

irritation of' the geniteria. I had an examination made for blood,
and I fowmd no signs of blood. I found no penetration, as far as
I could see. I’ triednt ;ain an entrance with my little finger,




and,cbuld not gain an entrance. There were some spots on the
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clothing of this little girl, and I t_ook part of that to the
hospital to have it examined, and fhe'report came back that
there wﬁs nothing to be found therej; that is no spermatazoa.

Q Where was the irritation. you speak of? A Just internally,

10 what we call the labia minora.

Q - What part of the private parts was that? A Just before

'yqu get to the hymen.

BY THE COURT:

Q Just inside the private parts? A Yes..

CROSS EXAJ'"IINA_TION BY MR. STIEFEL:
Q@ You don't know what caused that, do you, Doctor? A Well,
any irritation, rubring there, would cause th@t.
That is, any rubbing enovugh to cause irritation .
Q Yo'u did not find any semen? A We exarined the clothing
for semen and could find none,
BY MR. ELLISON:
About what time of the day was this? About four o'clock?
A I could not tell you.the exact time.

BY THE COURT:

Q How many children have you examined? How manj yses of
that kind have you had? A I have had no rape cases, but at the
child's Hospital, at Randall's Island I had a number of cases
»f gonorrhea, and so forthe

Q Any children of this kind? A Children from two years on
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about twelve.

i a j VA i

HAR R.I NEWMAN, recalled for cross examination, testi=-

0

fied as followﬁi ’ i e

CROSS EXAMJNATION BY MR. ELLISON:

Q You said you were in the vegetable business, is that go?

A Yesn, sir.

Q@ Did you have the use of a,horse and wagon in the conduct

of that business? A Yes, sir.

Q ‘And on the 6th day of May, the day you were arrested, was

o
Jyour horse and wagon out? A Yes, sir.

Q Was the .'.'zz;n who was working for you driving it on that
day? A >No, sir.

Q Was somebody who was employed by you driving it on that
day? A I was drivin,_: the wagon myself, but I got’ thfuugh at three
o'clock, -1 was done about half past two or three: o'clock,

Q Do youmean to say t?;l.t on that day you didnot have a man
out with the wagon? A I had a man out with the isheart.

Q What was “his district vto sell vegetables in on t!‘mtb day?
A Between 48th to 60th street, or 69th street, as far as that.

Q From 48th to 59th street, is that right? A Yes, sir.

Q@ On what avenues? A Between First and Sixth avenues.

Q You say you went out looking for him? A Yes, sir.

Q What were you going out to loock for him for? A Because
if he had anything there left I thought I would give him a hand
to sell it, because if I keep it until next day it decays and I

lo se money.
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Q If he was going all the way from 48th M street
and First and Sixth é.venues, where were you to find him? A _33-

tween that dis tance.

Q What streets were you to go to find him in? A I was going

down to £ind him.

Q How did you know but what when you were on first avenue,

‘he would be on Sixth avenue, and when you were on 48th street

he might be in 59th street? A That is why I walked through the

‘block to look for him.

Q Do you mean to tell the jury that you were going to want
to éo over all that territory to try to find_him w}thdut know=
ing where he was, is that what you want 'them, as business men
to believe? A I was looked for him through that neighborhood.

Q 48th to 59th street, that is eleven blocksé A Yes.

Q And fram fiYSt to Sixth avenﬁe, tha t is five of those

blocks? A Yes.
Q Well, were you going on a wild goose chasee through that
territory to look for him%
MR. STIEFEL: Objected to as to the form of the
question,
| THE COURT: Sustained,

Q Were you going 'to just wander through that pistrict
lookkng for him? A Wo, I was going through the streets to
look for him.

‘Q Where was he when you wer e in 50th streetervahat is

ol
what I was trying to find out, where he was.
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Q@ You had no idea where he was? A I knew he was between

that seetions That is why I went through those strects.

Q Then you, who was a business man, who was looking for

your man, started to play ball, is that right? A I started to
play ball, I thought he might be coming through the bs treet
ther e any minute.
Q Well, why should he came through 50th street? Could he not
come through any.one of the other streects?
MR. STIEFEI.; Objected to as to the form of the ques=~
tio;'l. :
MR, STIEFEL: Exception,
A He could come through any streets, but at that time he was
working down; that is why I thought he might come through 50th.
Q Well, why could he not come through 49th or 5lst streef. of
52nd street? ”
MR, STEIFEL: Objected to as speculative..
THE COURT: Allowed.
 BException taken,
A I thought he was coming out through 50th street.
Q 'On what did you base that thought that he would come through

50th street and not through 51st or 52nd street? A "Be=-

cause I went through those streets before, and I could not see

him.
Q 80 you said, not coming through the other streets, he
would come through 50th street? A I thought so.

- Q@ He might have come through 51st? A I was just after going




. through 51st,

| 59 ‘,'l.
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Q Couldn't he come through 49th? A I didn't go down that

“y.‘ i i
- V " ;
Q Or down Lexington avenue or Fourth avenue or Sixth avenue
> iy Or Second avenue? A He was vorking on the wesf side at that
time.,

Q@ You never had any trouble with Mrs, Hunter in your life?

A -No, sir,
Q Have you Bver had any trouble with Mr, Bﬁnka in your life?
A No, sir.
Q@ Did you ever know either one of them before that day? A No,
¢ sir,
‘ . Q ﬁow, did1I understdnd you to say this morning to the jury

that when Mrs, Hunter got over to the Preeinct where the lieutenant ¥

was she said that the pants of the child were not down, is that

\\) right? A Yes, sir.
Q Do'yuu remember at the last trial being asked this ques-
tion, by your own lawyer, and you giving this answer at
page 76 of the testimony? "State to the jury the condition

of pur apparel? A When I went into the hallway. there.was

everything buttoned, and this woman said my pants were open , in
the‘prison.' Is that right or wrong? A No, sir, I didn't
hear her say that. :
¢ Q Do you remémberl%h;t question at the last trial, and giving
that answer? A No, sir. '
B _ Q Do you deny that you were asked thatiquestion and gave
i ' i :

QL K : b : : wae ¥
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. that answer? A I did not hear that question the last time.

Q What do you mean, you di d not hear it at the last trial?

Do you mean to say that you don't remember that question being

asked yQu and you didn't give tha t answer to your own laW&er?
A No, ;ir,.l don't reﬁember. :

Q@ You don't rémember it? A No, sir.

Q You don't deny it, do you? A I don't remember it.

Q Well, did she say in the prison your pants were open, did
she say that or not? A No, she di& not.

BY THE CQURT:
Q Well, where did‘she say it? A I did not hear  the womgn
say it at all, |

Q Whmat did she say to you in the hallway? A She just grabbed
hbld of me and she saiq, "You tried to‘touch my daughter, "

That is all she suid.to me. ; | ‘ }k
BY MR, ELLISON:

Q When she came into the hallway and said to you, "Are you
trying to touch my daughtex®, you wefe éntirely innocent werem't
you? A  TYes.

Q What did you think she meant when she said "Did you touch

my daughter?" A I don't know what she meant.

 Q Haven't you any idea what she meant? A No, sir.
Q Well, now do you remember the la st trial‘being asked this
question, and you giving this answer: ."Q Did you understand 4
what she meant by touching her phild? A I thought majbe she

meant I tried to kidnap her child." Did you say that the
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last time? A No, sir, I didnot. =

Q Newman, do you say you did not swear to that under path,

or don't you remember it? A I don't remember.
Q  Did yuu‘ say at the last trial you thought she mea.ﬁt you
were trying to kidnap hér u}xil‘d? A I don't re_member' it, -
Q Did you say it or didn't you? A I don't remember it,
Q@ Don't you remember this-question being put to you right
_after, "You told the jury you understood this woman to mean
by that that you were trying to kidnap her child? - A Yéa. Q Is
tht right? A Yes.® Dpoes that ref“resh your recollectiom V
as to whether or not you stated under gath that she thoﬁght you
were trying to kidnap her child? A' I don't remember.
: Q Well; what did you say- vhen you were a.sked' at the last:
trial?
.MR. STIEFEL: 1 ob.ject to the form as too general.
Question withdrawn.
Q@ What did you understand by this woman accusing you of
touching her child? What did you say in answer to that? A I don't

remember.

Q Was your memory at the last frial better as to what oc=-

curred on that day than it is today? A No, sir.
Q Did you __find the ball in the hallwé.y? A Tes, sir,
Q What did you do with it? A I had it in my hand and when this
" woman grabbed hold of me I dropped it. | i
Q What became of the ball, if you know? A It was in the halle s

way, it laid there.
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Q Did you pick the hall up? A No, sir, I didn't pick it

up, because tﬁe'policeman had hold of me. I could not .pick it

. p )
‘up. I showed the woman that there was a ball in the hallwaye.

Q Where was the little girl when yoh got into the hallway?

A She was standing towards the wall,

Q Where, what wall? A Towards the side of the wall.

Q Was one of the doors leading from the vestibule to the
street closed? A° Yes, ‘w-r.

Q@ Was it dark in there? A No, sir,

Q@ Did you hear »the little girl scream at any time? A No,
81T . A

Q Did she say anything at all? A 'No, sire

Q Who was the boy you were'playing ball with? A VI don't

know the boy because I nevef was around that neighborhood of ten.
I just happened to come through that street, and the ball just
happened to roll past, and I grabbed hold of it and threw it to
them, and he aéhed me would I have a game, and I said I

would stay there, maybe the man would come through with a push
carte That is why I played the game. Iincver saw the boy
before,.
BY MR, STIEFEL:

Q How many times prior to May 1l6th did you loock for a man

whom you gave your wares to to vend fran a push cart? A Almost

‘every day.

Q Were you in the habit of leaving your house and then

looking for them? A Yes, sir.
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» walked from my house straight from 56th street to Third avenue,

‘ 63
Q Where do you live? A 419 mast 56th street.

Q Between what avenues is that? A 'Between First and avenue A,
Q Which way did you walk in this particular day from your

housge to look for this man whom you had in your emplom? A I &

. and I went'down Third avenue till I came to 53rd street, and I
lodked arourd there and I could not see him, and I walked to
53rd street tolexington avenue, down Lexington avenue through

50thAétr~ct, and I came to look up the block, and I walked
through, I thought he may be in that street, These boys were
playing ball, 'and the ball rolled over to me and I threw it to
them, They sais, "Do you want to have a game?" I said, "I will
pass the time awd& until I see this mane®™ He might be coming
through any minute;
'Q Now, the entrance éf the door to the house, is that evén
with the sidewalk? A Which door do you mean+
Q@ The vestibule door of 12567 A No, sir.
Q Was it level with the sidewalk, or above the sidewalk,
or raised? A There is only one step there.
Q After you were admitted to bail did you go to 50th street

for the purpose of trying to find out who these boys were you

were playing ball with? p Yes, sire.

Q Did you succeed in finding them? A No, gir.

gR i Q Now, the little girl testified (I forgot to ask you this on

your direct examination) the little girl testified that you said

to her, "I w#ill make you laugh", Did you ever say anything to
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' this little girl? A No, sir, I did not.

Q Did ym ever say anything to the girl on the 6th of May?

"

.

A No, sir.

Q Were the little child's drawers down in the vestibule,when

!

you came in there? A I didn't notice.

‘ni Q You don't know whether they wer e ar not? A No, 8ir,

didn't not ice the child at all

Wwhen'I picked the ball up.

Q
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, only when I noticed the ball,

Did you notice the condition of her drawers at any time-

on the 6th of May? A No, ir .

DAVID BALSAM, (322 gast 56th street) a witness sworn

on behalf of the defendant, testif ied as follows:

DIRECT EXAMINATION BY MR, STIEFEL:

Q

How o0ld are you? A Nineteen,

Q Born in this gity? A No, sir.

Q

N
o o O Lo o O

. Q

a quarter after four?

Po you go to Public School here in this City? A Yes,sir

Up to what class? A 7-B.

Are you working? A No,‘uir, not nowe

Were you working? A Yes, sir.

Where? A Riker-Hegeman's drug store.

How long were you there? A A year and three months.

Do you know the afternoon of May 6th, 19157 A I do.

Where were you between the hours of half past three and

A At 50th street and Lexingion avenue.

Q What were you doing there? A I was waiting for a friend
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of mine.

Q. Up to that time did you know this defendant intimateliy?
A No, sire.

Q While .you were waiting at,y the corner of 50th street and
I.ex"ington avenue, did you happen to seé this def endant on 50th
street? A Yes, sir, I did. .

Q@ What did you see him doing? A Playing ball,

Q DO you know with whom? A Two little kids.-

Q How long did you see 'this def endant play bball? A TFive

or ten minutes.

Q Did youa see anything hﬁppen to this defendan£ five or ten
minutes after that? A 'I noticed the ball fell in the véstibule ¢
le 125.

Q@ What else did you see? A I seen the ball fall in the ves-
tibule of 125, and a friend of mine by the name of TLang hap-

pened to come along that time, and I walked with him up Lexw

ington avenue.

Q You did not see anything else? A No, sir,

Q@ Did you see this defendant go after the ball in the ves=
tibule? A No, sir.

Q Then after you went with this friend up to Lexington
avenue, did you return back to 50th street? A No, eir, I did
note ;

Q md‘you notiée any children in front of premises 125 East
50th strect, while you weré standing on the corner of Lexington

avenue and 50th? A I did not.
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Q l;ow did you come to acquaint the def endant with the fact

that you were standing on that corner? A I seen him pass

‘occa_.-sionally for about five months with a peddling wagon.' I seen

himv passing occasicnally for about five months with a peddling
wagon, I» seen him passing with a peddling wagon, I never
talked to him, though,

Q "How did you come to tell him you were standing on .the
corner? A On May 22nd between eleven and twelve o'clock on
Friday mornirig I happened to see him., I read a piece in the

'paper, in the world about him, and I asked him if that was him.
He said yes. _ ‘ ?'

Q Did you notice on the o‘pposite side of the sti'eet a man -
by ‘the name of Banks? A No; sir,

Q Did you see any children playing ball in the roadway
besides this defendantf A Yes, sir.

Q Were there many pecople passing up and down on 50th street
while you were star:ding on the corner? A No, sir.

Q Did you see qu ody at all on that street outside of these
boys that were playing ball? A A few ladies passed.

Q And you are positive that ;::ulz_lin. not see Mr. Banks? A No,

Bir.

CROSS EXAMINATION BY MR. FLLISON:
Q Were you wbrking on May 6th? A No, esir, I was not working.
Q You live in the same block with this defendant, don't youp

A Yese.
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Q You aaj you had an appointment to meet a friend of yours
at 50th etreef and Lexington afenue? Av Yes.

Q What is his name? A  Lang.

Q th;.t. is hlis first name? A I don't know his first name,

Q Where does Lang Live, in the same block? A In the same
block,

Q That is Bast 56 th street? A Yes, sir.
BY THE COURT:

¢ ‘How muny blocks away is that from I.exirigton avenue? 8ix
block up? A About seven or eight blocks.

Q 8Six blocks up on 56th strect? A Yes, than comes Tnird‘
and Iexington.

Q That is a short block? A Yes.

Q How about the block between Third and Second? A That
is a long block, | l

Q And between gecond and Firdt? -A Yes.

Q Then you lived in the neighborhood of the block betwe en
First and Second, you said? A Yes.

Q  That is a long block? A Yes. I live in the same block,
56th strect. |

Q You mean in the same strect? A Yes.

Q He lives nearer the river than you, the nexi block?
A Between First andAVer..uc A,
BY MR. ELLISON: ) ]

Q‘ When you left the }err-}]eéema.n cdmpany, that was qQuit

long while ago? A I left there about a year ago.

ULIREEL |
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Q Why? A I started working for a fellow down on our blogk,

I got a better job.

Q How long did youke®p that better job? A  About four
five months.

Q How long were you out of wark in May? A I am out of
wotk about four monihs.

Q You were out of work in May? A Yes. I vas working one
or two or three days for a fellow also, for a peddler,

Q You were working for. a peddler two or three days a week?
A Yes.

Q Is this the peddler you worked for? A No, éir.

Q He was a ped_d_l'er, wasn't he? A Yes, sit.

Q But you wére not working on this day? A No, sir.

Q 8o when you made an appointment to meet the fellow that
lives in ycur own block, you made an app;Jintmu nt to meet him
eight blocks away from where you lived, is that right? A Yes.

Q How long were yw st:ar\ding. at that corner cf 50th si;.reet

and fLexington avenue? A About from 3:25 to 4.

Q You were there for thirty-five minutes? A I was supposed
to meet this fellow between tlhree and four o'clock,

Q What four? A He was working in a laundry u‘ﬂr,ﬂrv-f in 57th
street. He happened to be there on a push cari, and told
me to meet him there.

Q' Do yvu know the rww"z°1111;5r23 315 Bast 56th sfreet? A TYes.

Q Did you testify on ihe last trial that ised to hang out

thexr er A Yeu, LI o ,

RN
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; Q Who else hangs out there? A A few fellows, '

Q Gove me the names of some of those fellows: I could not

exactly name them all,

1 Q Name some of them? A Bob Ryan and Johnny. A :
{ \

| - BY THE COURT:

o |
L) Q Johnny what? A I don't know his second name. ’

L

~

Q .How about the def endant? A He was not hanging around
there, he did not hang around there,
BYMR, ELLISON:
. Q What paper did you say you read this story about? What
paper? A The World,
Q' Where did you get the World? A In front of 316.
Q Where did you get the World? A In front of 316 past 56th
street, there is a candy store.
Q From whom? A .Rosen.
Q At that time did you know the name of this def endant?

‘A - No, sir,

b
Q You have not any idea what his name was, is that right?
A No, sir. A
Q You didn't know at that time it was this def endant,
) did you? A No, Bir..

BY THE COURT:

Q Who spoke first about this, you or the def endant? A I
don't remember wh ke First.
Q You do not: reme r who wught up the conversation? A I

was  standing: at thie corner; I don't know who brought ug
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conversation, : ;
Q I mean the time he spoke about this World article. Who'

spoke first? A I don't remember .,

BY MR. STIEFEL:

Q Between the time, the 6th of May, and the day that this i | M :
o def endant was arrested, did he go to ycur house and speak with

you up to the time you called his attention to the article. in
the Workd? A No, sir.

Q Then y u were the first one that spoke with him abnp-h it?
A Yés, 8ire
BY MR. ELLISON:

Q You didn't krm\; it reférrcd-to this def endant, and yet
you called his attention to an article which was about him,
is that right? A A few fellows were telling me "That is the
fellow lives down in the next block." | :

Q And then you remembered him chasing a ball two or three

weeks before that; is that right? A Yes; I can remember

the fellow's face by seeing him, |
Q@ But you remembered two or three weeks before you saw
him chase a ball, is that right? A Yes,
' BERNARD MARKENDORT, (314 Bast 56th street)
a witness sworn on hehalf of the defendant, test ified as follows:

DIRECT EXAMINATION BY MR. STIEFEI.:
Q@ How o0ld are you? A Thirty=-foure.
Q@ Do you know this def endant? A Yes, sir.

@ .- Pid you work for him on the 6th day of May, 19157 A Yes,sir.
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Q How long before that time did you work for him? A About

8ix weeks. _ ; ; i

Q@ What work did you do for him? A Same days I was worli:l.ng

with him on the wagon. Som_étimes he sent me out with a wushcart

‘with vegetables.,

Q When you were given goods by this def endant to aeli from
a pushcart, did bthis def endant tell you in what district you
should sell them? A Wo.

Q@ To what dis rict did you go when you received the pushe
cart from hiﬁl with p»;oods'? A I worked from 48th street up to

58th street, and from Sixth avenue up to Pirst avenue,

Q Did the def endant prior to May 6th, 1915, have occasion
to look for you, and find you and the pushcart when you had sane
of his goods on it? A I don't understand.

Q Did he eyer finq ,you- in any street before the 6th of
May, ’1915? A ' gometimes he finds me.

Q What did he do with you? A He helped me along to sell

the stuff.

Q@ You were not working with this def endant on the 6th of
May, were you? A No, sir.

Q@ He gave you goods to peddle from a pushecart? ‘A Yes, sir,

MR, STIEFEL: That is all,

MR, ELLISON: No quest ion.

PAUL SCHMATGZ, (311 past 55th street) a witness sworn
on behalf of the def endant, fhestif ied as follows:

DIRECT EXAMINATION BY MR. STIEFEL: Q How old are you? A Eleven
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years old.

Q Did you go to school? A Yes, sir!
What school do y.u go to? A P, S. 18.

Wha t class are you in? A 6-B,

Q
Q
Q Do yw go to Church? A Yes, sir,

Q What church? A §t. Nicholas.

Q Where is that? A 48th street and Fifth avenue.

Q ‘Do you know this man (pointing to j)e-fendé.nt)? A I don't
know what you mean. .

22 Do you know Mr, Newnan? A Yes, sir,

Q Did you know him before the 6th of May, 19057 A No,sir.

Q On the 6th ofk May, 1915, what time didyou go home from
school? A Sunday School?

’Q ‘Noy the public school? A Three o'clock,

Q .Then after three o'clock, state to the Court amd jury
after you left your house which way did you go? A TFrom my
house to church?

Q Yes. A I went straight up .’:F}t,h strecet to Fifth avenue;
I went along pifth avenue to ;liitkl strect, then I went into Sunday
school.

Q What time did you leave the Sunday school? A About
four or half past.

Q Which way did you come home firam Sunday school? A Along
Fif th avenue . to 50th strect up to Lexington avenue to 5lst
strect."

Q While you were walking through 50th street did y.n happem




- ) ,- ¢ wreog ,

: | 73
to see this defemdant on 50th street? A Yes, sir.

e : Q What was he doing? A Running after a ball.

Q Did you notice where that ball went? A Yes, sir.

Q Where did it go? A In a hallway of the house next to a.

restaurant.

O MR, STIEFEL: Ié it conceded it is 125 East 50th
strect? v i y
MR. ELLISON: Yes.

Q@ mid you see the def endant come ocut of the vestibule with
the bail? A  No, sir.

Q Wha..t did you see rvya_ppen? T S Rur{ning after  the ball,:

Q Did you see any thing else about this def endant happening?
A No, sire. :

Q Then you went uj) Lexington avenue? A Lexington avenue.

Q What did you see up Lexington avenue after you turned from
50th stre et? A Boys running up to 51lst street and d§wn 51st

street, so I ran after t)vlcm; they went into the police station.
Q@ Did you come back with them? A Yes..
Q What did you see? A The lady had hold of his coat.
Q Where? A In the doore i
THE COURT: I uili exclude what he saw when he came back.
), MR. STIEFEL: I take an exception to the exc lusion of
testimony without objection having been raised.
LHE COURT: It is the duty of the Court to exclude any
testimony that is irrelevant and inmaterial.

Q You saw this def endant being held by a woman then? A Yes, sir.

Q How soon after you saw this def endant being held by this
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woman did you see him enter the yestibule of the premides 125 Bast

50th street? A I don't quit; under stand.

Q Did you see him go 1ﬁt0 the ve'stibule at all? A I saw him
running after a ball,

Q Was he held by the wor'y.an befare he went in? A No,sir.

Q After he went in? A Yes, s;r.

Q How soon:after he went into the vcst\ll'1k~‘ there did you see
a '.vor:‘.a.n- hold this def endant? A When I came back,

Q How long was that after? A About three or five minutes.

Q When you came back from the station house .‘y‘ ou mean?
A Yes. ‘

Q On your way walking from Park avenue to Lexington avc;;e,
on 50th strect, did you see any people on the street, within the
roadwvay? A I don't understand.

Q Did you'see any people walking on the ﬁtreet_as'you wére
walking on 50th s trect from Park avenue to Lexington avenue?
BY THE COURT:

Q Were you the only person on the strect there? A No, sir.

Q- Pid you see any one else? A Yes, sir, in 50th street,

Q How many people about? A I could mt tell you,

Q How many boys were playing with this defendant? A° I don't
'hnow.
Q Were there more than two? A I don't know.

Q But you are positive they were playing ball? A Ye,sir.

CROSS . ' EXAMINAT ION BY MR. ELLSION:

Q Did you say that af ter this defendant ran into the hallway
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* you saw a woman go in there? Do you understand that? A No, &ir.

75

MR. STIEBFEL: I object -to the form of the question,

Question Wi thdrawn,

Q@ TYou saw that you saw this def endant Harry Newman run into
the hallway, after a ball, is that right? A Yes, sir.

Q@ Did you see ahy woman follow him in there afterwards?

.A  No, sir.

"Q You did not see any woman there at all, is that so?
A ' Yés, sir,
BY MR. STIEFEL:

Q@ But you saw a woman aft€r you came around from 5lst street? .

A  Yes, sir.

M A.R GARET HANDKE, (424 Bast 57th streect) a wit=
ness called in behalf of btre nef endant, being first duly sworn,
testified as follows:
Dl’REéT EXAMINATION BY MR. STIEFEL:
Q Do you know this defendant? A Yes, sir.
Q@ How long? A I know him over three years.
Q Have you dealt with him? A Yes, I have been buying stuff

of Harry over three years. I never saw anything wrong in Harry

in my life.
Q Do you deal with him? A Yes, sir,

Q What do you know regarding his character or reputation

in the ne ighborhood?

MR,ELLISON:: I object to the fom of the questionm,

as impr oper arﬁ incompetent. - A ' ¥
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THE COURT: I will exclude that, the proper foundation
has not been laid. : |
i Q You say you have been dealing with him for three years? A

Over three years.

o Jo Q puring that “time did you know anything reéarding“his.repu—
l tation? A I never saw him doing anything wrong in my life; I
never did.
Q@ Did you hear after the.conclusion of the testimony of the
complalnantfs,wuther ere, or at le;st the child's mother, did you {
héar the mother say anything while you were in court that da&, i
‘after she had given her testimony, in the other part_of‘the court
-there? A I have nothing to do with that.
Q What did she say &hen she got from the W1thess stand, in
your presence? A Shevoniy claimed that Harry was after her
1600 pirl; that 18 all  Hewrd bar sk
Q Was that to the other witness she was telling that?” A
She wusvtelling it outside.
Q  That was to Mrs. Cameron? A Yes, she was telling it tol
another lady outside, a lady w#s along with her.
MR. ELLISON: No ﬁuestiuns.
O

CHARLES MIZLLER (308 Rast 56th street) a witness
called on bemlf of the Def ¢ndant, being first duly sworn, testi
fied as followss : ' ‘ {

Q@ What is yowr business, Mr. Miller? A I am in the livery

’

business.
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‘yeawrs,

A Twelve olclock or one o'clock,

‘CROSS EXAMINATION BY MR. ELLISON:

that? A 8ix or seven months." A Off and on,

R How long have you been in business? A I rues s’ thirty

Q@ Do you know this def endant? A Yes, sir.

qQ }Es this def endant beén dealing with you? A Yes, sir.

& How ‘Lung? A About two years.

Q' puring the time that you knew hlm do you know anything
regarding his reputation in the community? A Well, all I can
say I never saw a better or harder working boy in my lifey

Q Do you remember on Ma;_,f 6th, when he took the horse and
wa,go.n‘ from ;ygu? A I don't exactly remember the day because he
takes ‘thcm: off and on,

Q What time does he usually bring back the horse and wagon?

THE COURT: That is imma terial, I will exclude it.

Q - How long has he "br:en hiring a horse and wagon from you? |
A Off and on for two years; somewheres like that.

@ Are you positive ‘about that, Mr. Miller? A Well, no.

Q See if I can refresh your recollections. Do you. remembe'r
at the last trial you were asked these questions and gave these

answers: - "By Mr, Stiefel: Has he becn doing business with

you? - A Yes, Q In what business? A Hiring a horse and wagon

in the vegetable business. Q How long a time has he been doing

Q pid Jou say six or seven months last time or not? AL cam*é

‘exactly. tell yuu. | A R
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Q Did you say that then? A I think I said something like

that. : et 4

BY MR. STIEFEL:

Q You have books to show otherwise? A Yes, I have,
. BY THE COURr: A
Q@ That was not true when you said six or seven months? A
He has taken it off and on for two years, but I believe hé has
taken it steady for six months.
BY MR, STIEFEL: | &
Q He Hires tfxr‘ hor se —Ln‘d vagon Hor'..' steady 1;'1 the spring
and summer than he does in the wintcur time? A TYes.

Q@ When does he hire the wagon from you steadily?

THE COURT: That is excluded as immaterial,

HENRY LAWSON, (344 Fast 58th strect) a witness sworn
on belmlf of the def endant, testified as follows:
| DIRECT EXAJ‘.;INATIQN BY MR. STIEFEL#

Q@ What is your business? A Merchandise.

Q Do you know this defendant? A Yes, sir.

Q .For how long a téame? A About eight or nine yearse

Q Did he have occasion to have a stand next to you? A Yes,

Q For how long a time and where? A It must have been around

fivé months or four months; four. or five month

Q@ How long do you know this def endant? A I know him for o

the last eight or nine years.
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od.

B +.An the community? A I know evextything I know about him is go
Q Did you ever see anything vro‘ng during that time? A ﬁo.

! f ' Q You have had occasion to help him in the markets? A No,sir.
| Q Did you ever buy any goods of him? A Yeu,' sir. 4
A ‘- ' Q What time of the day? A Early in the mo‘rning.

§ : © MR, EILiSOTJ: That is objected to,

THE COURT: Excluded as immaterial,

CROSS EXA}«RINAT.IUN BY MR. ELLISON:
@ Did you have any business dealings with the defendant?
A 'Only business going € he market buying stuff,

Q@ You we‘m; to the market with him every day? A Not every
day, aimut four times a week; two o'clock in the morning or
half past two.

Q@ For how long a time? A About four months.

Q T)id he have .a horse and wé.gon? A Yep, 81X«

Q@ . Did you go with him ever since he had a horse: and wagon?
A TYes, sir. |

Q How long did he have the horse anml wagon from Mr, Miller?
A At the time I went to the market he did not have:r the horse

and wagon from Miller, he had it from Mr . Geis.

Q@ You say he must have had it about six months, or something

"like that? A I could not tell you exactly.

‘Q Do you remember the iast trial, - being on the witmess
stand? A Yes, sir.

('),» Do you remember being asked questions and giving answers?
A Yes, sir.

)
!
5
Y ;i

Pyt
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@ Do you remember this question when I cross examined yous
"Q You ‘Pold this jury he had called for you every morning since ’

getting the horse and wagon from Miller? A Yes, sir. Q How

long is that? A About six weeks;  Icould not tell you exactly."

. I8 that what you said? A Listen, that is what I said; it is

on arﬂ‘off you know,
BY MR. STIEFEL:
Q On and off you .Ln‘,y? A Yes.
Q@ How many times before that six or seven weeks? A i
could not exactly tell,
Q About? A About Tou ‘,'u“!.,-k:.s :ztea-dy, and then after that it
was on and off. ;

MR, STIEFEL: That's the defendant's case.

MR. ELLISON: The People rvnst.

MR. STIEFEL: I renew my motion, may it please your
Honor, made at the close: of the People's case, and further
upon the ground t‘zmt there is no evidence on the part of
the People which shows that there has been any penetra-
tione

THE COURI': Motion denied. Excoption -taken.

MR. ELLISON: I take it it is conceded by the def end-
ant and his counsel, that the complaining witness and the
def endant are not married. I can ask the def endant anot ler

question on crouss examination on that.

THE COUII: well, call the déef endant to the stand,
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HARRY NEBWMAUN, the def endant, recalled to the aténd,
testifies as follows:

BY MR, ELLISON:

Q@ Aremve rot married, and have never been married or di-
vorced from Beatrice Hunter, the complaining witness, have

you? A No,

: ‘The repsective counsel sum up to the jury.

THE COURT:  Gentlemenof the jury, I think ivt is too
late to give this case to you tonight, because I do not

| ' wish to detain you:here long in this way, so I will de-

clare a recess until tomor row morning at half past ten.'

In the meanwhile you musf be very caruful not to t;lk about

this case, you must not only refrain.from discuubing if

among yuuselves, but you must not‘talk abdut it to any

stranger. If any stranger should ;ttempt to speak to you

+

about it, youmust inform the court. You must not come
to any conclusion on the question of the guilt or innocence
.of the def endant until the case has bcen submitted to you

by the Court, and until you have heard everything that has

been said. hat is the time to make up your minds and not

before that,

(At this point the Court takes a recess until 10:30

o'clock, September 21st.)
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THE PEOPLE ve MARRY NEWMAN. ; .

THE COURT'S CYARGE, Mulqueen, J,

Qentlamen of the Jury, this defendant is charged viti
thg crime of rape in the first degree; The indictﬁent 51-‘
leges that in ihe County of New York, on the 6th day of May,
1915, with force and armg in and upon a certain female, not

his wife, to wit, one Beatrice Hunter, the defendant did

feloniously make an assault an ucf of sexual intercourse ! ﬁ
with her, the said Beatrice Hunter, then and there felo-
niously did perpetratq aganinst the law of the said Beatrige
Hpntor, and without her consent. against the form of the
statute in such case made and provided, and apgainst the
peace of the People of the State of New York, and their
dignity. .

The same allegation is mAde_in the second count of
the indictment with the addition of the allegation that the
salid Beatrice Hunter by reason of her immaturity did not
then and there offer resistance té the said act, against the

form of the statute in such case; made and provided and

against the peace of the People of the State of New York and
their dignity, and it is also alleged in the third count

of the indictment that he was guiity of rape in the rifut de~
gree by reason of this assault on Beatrice Hunter, and the

sexual intercourse with her, because by reason of her youth .
I 1
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und.lgnorshno she was then and there unconscious of the

nature of the uqt.

Now, you understand that the indictment is the chlngo}
It is the complnint that the quple of the State of New
York make against this defendant. This is an action bee
t;een éﬁé People ur_tha Staté of New York and Harfy leumaﬁ.
That term "People of the State of New York" means organized
society in this State, the ten millions of people more or
less who live within the borders of this State, who wish to
work out their own happiness free from the unlawful 1n;
terference of others and who wish to enﬁoy their right to
live and seek havpiness withoﬁt béing interfered with by
others; and they make laws to regulate the conduct of all
thevpeople who wish to live in this Btat.; and one of those
statutes forbidsthe act that this defendant is alleged to
have committed againnt the complainant Beatrice Hunter,

The People repurd the purity and chastity of our
women Aa of the mcst wvital importance to the Stgte, and they
wieh above all things to protect young girls from Brutali
and vicious men, and 'therefore they have passed the law to

which I call your attentions

Section 2010 of the Penal Law provides as follows:
"A person who perpetrates an act of sexual
intercourse with a female not his wife, against

her will or without her consent: first when her
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‘~resistance is foroibly oﬁroome. or when .iu is :
incapable of giving consent by reason of mnﬁl or
physical weakness, or immaturity, or any bodily
ailment, she does not offer resistance, or vh‘n
she is,at the time unconscious of the act, and
this is known to the defendant,"

Now, the theory of the law is with very young children,
and you saw Beatrice, and you can determine how old she im,~= °
ghe said she was s;x. -=- whether she knew what sexual ine
tercourse was, whether she was conscious of 'the nature of
the act, which it is ;llleged defendant comr:dtted \vitﬁ her.
That is one thing. And secondly whether she was ma ture

enough in judgment to realize the great peril she was in,

"according to the People of the State, to make resistance,

If yvou find that she was cither imrature by reason of her
years, and that she was unconscious of the gravity of the
act, and this defendant'had sexual intercourse with her,
under those circumstances, even without any resistance on her
part, the lavi considers that act rape in the f’irat. degree,
If the defendnn£ made an attempt to have sexual ine-
tercourse with her under those ciroumstances, Sut failed
for any renson‘tu accomplish his purpose of having sexual
intercourse with her, if he was unable to penetrate her for
any re;e{;n, but endeavored to have sexual interoourse- with

her by inserting his vrivate parts into her private parts,

5
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_ degree, So that under the counts of the indictment thlt

. dence warrants it, or of an attempt to commit the orime of

‘ | >
if he made that attempt, them he would be guilty of the

erime of an attempt to commit the orime of rape in the first

I have read to you, you will find this defendant elthcr

guilty of rapé in the first degree, if you think the evie’
e

rape in the first degree. ' ; 1

There is another count in the 1ndiotment, assault in
the second degrees The allegations in that count are thntb
this defendant, with forece and arms made an attack upon
Beatrice Hunter, who was a remalc'nqt’his wire._teloniouniy,
with intent sﬁ‘act of sexual intercourse with her, the said
Beatrice Hunter, against her will and without her consent,
then and there did feloniously perpetrate ééainat the fdrn
of the atntﬁte‘in s;ch case made and provided, and against
the peace of the People of the State of New York, and their
dignity.

That is, if this defendant had that girl in that vese
tibule, whetﬁer he brought her in there or not, whether

she went An of her own accord, or whéther she was brought

in by him, if being in there he opened her drawers, and did

as the 6h11d said, without using his private parts against

her conmsent but with the intent of preparing her to attempt

that sexual intercourse with her, if that was his intent in

1§y1ngihanda on her, even although he made no effort to have
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the actual act of sexual intercourse, he would be guilty

of the crime of assault in the second degree.

Therefore if he did have sexual intercourse with her,

‘.
- if you are satisfie¢d of that, beyond a reascnable doubt, and

of all the other elements alleged in the indictment, and in
the law as I will explain it to you, he will be guilty of
rape in the first degree, If he tried to have sexual inter-
aorae with her, by endeavoring to insert his private parts
into her private parts, but failed for - any reason, then he .
would be guilty of an attempt to commit the orime of rape .
in the firut degree.

If he found her in that vestibule and _proooehd %o
lay hands on.hcr, open her drawers, lift up her clot:h:lng,
and bruise her person in the way that has been testified to
here, but not with his private parts, but with the intene
tion of having sexual intercourse with her, then he would be
guilty of the crime of assault in the second degrees

Now the statute that I have read tc you defining rape
is very clear. There is a rule defined in Section 2011

that any sexual penetration, however slight, is sufficient
to complete the crimes : That is, if hila privates entered her
body to any degree, no matter how aii;:ht that degree was,
if he actually penetrated into .hnr private parts, tﬁat
would be the orime of rape, soc far as that‘element of it

is concerned.
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And there As another provision here, which is u rule
of evidence, that no conviction can be had for rape and

defilement upon the te-tiuiony of the female defiled unsups

ported by other ovidonoo. You will understand that tho dﬂé
fendant is not to be deemed guilty because he has been 'qu-
reited and indicted, Those are only steps in the prosecu-
tion of a persop-chn.rged with crime. The indiohnen‘t is in

the nature of a complaint served on him by the People of

the Sﬁate of New York, It is intended to let him know what
acts are complained of, and it is also intended to let the
Jury know at the time of the trial what the charge is.

| 80 the firit question that you mgst ask yourt'clnl
16§ What is the oharge? 1 think'Z hawe already snpiained
that fully to you. The charge is that he go:mhtod rape. in
the first degree, and in addition, as I said, of an attempt
to commit rdpe in the first degree, >and also the charge of
assault in the second degree, I have ;xlrcady read you the
statute defining rape in the first degree. :

Assault 1n_the second degree is defined in Section

242 of the Penal Law, Subdivision 5 of that section is

that one who assaults another with intent to commit a felony
is guilty of assault in the second degree.

Rape in the first degree is a felony. If this de-
fendant had committed sexual infercou_rse vith s“child six

years of age, he would be guilty of a felony, and if he

——
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placed hig hands on }nr. cormitted any assault on her, howe

ever slight, with the intention of conmitting rape in the
first degree, that would be an attempt to commit a felony, L’iaf
and ther efore assault 1n.the second degree under fhn't sec- t
tion, . - i i

-0f cocurse you understand that in these criminal e iy
actions there is a sharp line dividing the |Court from the
Jury. It is the duty of the Court to see t defendant .
receives a fair trial; that means an American trial a
trial according to law, not a trial specially made to Buit
his.convcnience,,but a trial to which every man chnréod
with crime is entitled.s He is entitled to be represented
by counaei, to have a voice in the selection uf'hip‘Jury..
to be confronted with the witnesses against him, to have
the right of cross examiking them within proper limits, and
the right to call witnesses in his own behalf, It is also
his right that the Court should correctly state the law to-
yous I have done that, and he has had a fair trial,

It is the duty of the Court to exclude from your con-

sideration evcr& element, whether it be in the attempt to

introduce evidence which has no probative value, and is

only intended to confuse the issue, and also to remove every
illegal action and consideration from your mind, and to
Iresent the law clearly to you, and then the Court's work

is done.
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You are the sole and exclusive judges, the supreme

"Judges of the facts, and since facts are proved by utmuu.,,,ii
Sy

you are the sole, exclusive, supreme and final judges of

the oredibility of witnesses. That is, you decide which of
all the witnesses that appeared on the stand here are worthy
of belief, and yoﬁ decide what has been proved by their
testimony, and then, if, after you have weighed all the
testimony, keeping the 1hw 18 mind as e Court gives it

to you, you are fully convinced to a moral certainty that

he is guilty, then you must pronounce him guilty, because

that is what is meant by proof beyond a reasonable doubt,
The law is that a defendant in a criminal aetion is-

presumed to be innocent, and unless the evidence satisfies

~ you of his guilt béyond a reasonable doubt, he must be ace

quitted, but if the evidence does convince jou of his gunt
to a moral certainty, then you must find him guilty. If v
the evidence leaves you undecided, if you oé.nnot say that
you are f_ully convinced tpat he committed rape in the first
degree, or an attempt td commit rape in the first degree,
or assault in the second degree, you must acquit him.

A reasonable doubt is a doubt that is based on reason.

The term explains itself, Not a doubt that is based .

. . on & desire to avoid doing a duty that is dise

agreeable; - not a doubt that a man might

oo

'
LWy
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say, "Well, this boy that is on trial, he is not responsie.

"

ble for his acta® He is responsidle for his acty and if

the law convinces you that he committed a erime, you mulf
say 80s A Juror, who tﬁrough sympathy would be swerved _fi'omv
doling his sworn duty would be unworiw of sitting in a jury
box and enjoying the privileges of American citizenship,

and 80, on the other-hand, a man who would not be convinced
of the nuilf of a defendant, whom the evidence did not fglly
satisfy to a meral certainty, would be equally bvlamoworthy
if, by reason of any prejudice, he rendered a vex‘lidt of
guilty, so that I speak thus to you, because yuﬁ must

free your minds of every thought but the desire to do your
dutye You have sworn to do your duty, now do it, without
any thought of the consequence. FEvery man on fhat Jury will
know in his heart what effect this evidence has yroduced in
his mind. Youv must steel your minds against any pfejudioe
against f.he defendant, because in charges of this kind

some times the minds of men are inflamed‘so that they cannot
coolly and calmly weigh the evidence, ‘

You must not be impressed in that way. You must

weigh this evidence calmly and coolly and judicially, and
then youmust do 'your duty. Every man on the jury will know

the state of mind in which he is left by an examination and

a conlideratix of this evidence,

The law does not require proof to an exact certainty.
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The hw dou not require that men should be brought
here to say thoy found the defendant in the act of having

sexual intercourse with this girl, Such proof as that
could never be found, or rarely be found. At |
The People here claim that they have shown ;I(ou that he
took this girl from the strects They have called the ‘
witness Banks who said that he has been employed two
years in that neighborhood; that he had seen this child
with the woman whom he called her mother, and it is entirely
immaterial whether the womanv is her mother or not, provided
you believe that it is a female child of six years. I’t
does not make any difference who her mother is, or who her
father was, she is entitled to the proteotion of the law
as a female childe He said that he saw that child with ner
mother, or a woman presumed to bé her mother, opposite -
where he was employed, frequently in the last t wo years, .

and that on this day, noticing that the child was on the

bked

street, and that a ati‘ange man had come along and taken ev;fa
her into a hall, he called the attention of her mother —

T
to her, Why he did that is entirely immaterial., I do npt l e D

&

think any man would have to ask why he did it. Hie opiniom
and hias thought as to vmt was going ‘on in that hallway is
of no value. He did what he thought was right, and you are
not to reject his testimony beépf\’xee he‘ could not give a long

and learned explanation of the reason for hie action, ir
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you believe that he did as he uy- he did.

The mother, or the woman who says lho is the mothor, !

corroborates him to the effect that her attention was
called by hnkl;' that she went into that hnl]_.ny ﬁith a
Mrs, Cameron, and that she saw him crouch in the way she
has illustrated to you, with her child in the corner; that
the child's dress was up, that her drawers were open, anﬁ

that this mn's trousers were open, and his private parts

exposed.

Then you have Dr. Gibbs, who testified that for a
number of years he imd ‘been physician for the gociety for
the Preiention of Cruelty to Children, a society organized
to prevent such acts which the defendant is alleged to
have committed, He examined that child the next day, thil
occurrence }kving occurred about four o'clock one afternoon,
and he examined her the next morning and found her hymen
had been ruptured, and you recollect he described her hymenm °
to you as a membrane which puards the entrance to the

vagina, which is within the body, inside of what he called

the lips of the woman's private parts, and that that was
ruptured and that there was an abrasion at the entrance
to the wagina. Of course the doetor could not say tmﬁ“{l;
defendant did that, buf.m- testimony was not given for
that purpn-. m. testimony was that some blunt 1nstrunent
had ponotrntod that girl's private pnru within a short tm.

| [l
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nz.sl he has said himself, that it is possible for one
experienced in the examination of a woman's privates. as

he is from the thousands of cases that he has had, to say

that that was within a recent time.

The ambulance doctor who was first oallgd testified
that he found an abrasion within the private ";Qart-. but
that he did not discover the perforation, or puncture or
rupture of the hymen, but that there was such an abrasion
of the girl's private parts as would be made by rubbing
ag:ai?t it, as I"&)elieve he put it,

That is the testimony for the Peoples On the oth{f:‘

hand, defendant says that he is a peddler, a hardworking

man, that on this day his man was out, that he went looking

for him, It does not make any difference why he was in
that street, The i)éople do ﬁot allege he went forth
looking for a little girl to ruin, so it is immaterial

why he wae in that strect, but the question -is what did
he dd there, He says, to explain his presence in the

hall or in the vestibule, which he does not deny, that
while walkine through that street, two boys, strangers to
him, who were playing, asked him to join their game; that
he did join their game, that the ball went il the~hall,
and that he went in, and was coming out with the i:.u in

his hand, ‘when this vo;na.n made this unfounded and villainous

" attack upon him, as he says.
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It is for you to consider whether that story ie

true or not, and reasonable in view of all the facts and

circumstances that you deem established by the ti-tinony-
He called one boy whe lived a block away from him, in 56th
street, who also happened to be waiting for some one about

four o'clock that day down in this street. He said he had

' never seen him before, and he noticed him go in there after

& ball, He then went away. And them the other boy who
says he é.lgo sa" him go in there after a ball, and who hape
pened to be cominé thz:ough there at the time, He says
he went around the station house and came back afterwards.

As I said, facts are proved by witnesses. They -
are not inferred from anything else; you must confine
your nttention to the testimony. Do not go outn.ido the
liﬁitn of the case, as it is called, and make up your minds
to exanine that question honestly, to be animated nblely
by the desire to do your duty, to do no injustice t(? 'the
defendant, but likewise to do Justice to the People of the
State of New Yorke ‘

There is no rigid rule of any kind really prescribed
by the law to guide you in the discharge of your duty to.
d.tarﬁino the oredibility of the witnesses. All that the
law ;lki you to be is, first, honoit. menj neoond.vto use
.tﬁe good sense and good judgment that you om;ﬂ.oy in your
own inmediate affairs of life, and to banilh‘c:vw'r thought
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would Banks have, and what interest would the mother have

of prejudice, every thought of vengeance, md every thought
or desire to shield the guilty, but to be nbnolutoly fllr,

and than to use the good sense and good judgment that you

use in your own immediate business affairs.

‘You may consider the manner of the witness, the ine

herent probability or improbability of his story. - Ask

yourselves; Is there anything improbable in the story. fold

'by Banks and the others, or in the story told by the defends

ant and his witnesses? Which witness has any interest in
the controversy? Banks says he never saw him before, and

defendant says he never saw Banks before., What interest

in making a story against a man whom she had never seen
before? Vhat motive, if any, has a witness on either
side to teatity'truthfully‘ or untruthfully? Have the
witnesses for the People been deceived? Did they ;-eally
see what they say they saw? Or are they wilful peijurerlf
Did they concoct the stery to ruin a man {.he'ry never had
seen before? Of what benefit to them would that be? And

80 the witnesses for the defense are entitled to be treated

in the same way. The manner of the witness, the interest
of the ﬁithe-s. the motive of the w1tne-§, and relationship,
if any, of the witnesss Is the defendant, for instance, a
digiatere-t;d witness? Has he a motive to conmit perjury?

Is he a truthful man, telling the truth, or is he a criminal,

-



-caught in the commission of a heinous crime and telling

. believe it all, Just as you think it ought to be regarded.

8

you what is not true in order to avoid the consequences of
it?

But the mere d{;eilion on your part that a witness

‘has a personal motive to tell what is not true, should not

control your Jjudgment. A witness may have a motive to tell
what is not true, and yet actually ‘tell the truth, Yow
have to determine .thr-.t ooouy‘and calmly. I am mereiy
cuggenting to you tests which you can apply from your own
knowledge and experience of life to all the witnesses upom
both sides, _

As I said, you may believe all of the testimony of
any witness, or you may reject it nil as unworthy of any

belief, or you may believe part and reject part, or you may

Now, with regard to the corroboration that the law
makes necessary. This g:iri told her story. She was not
sworn, she was not old enough to be sworn and understand
the nmature of an oath, in the opinion of the Court, and im

view of the statute, so that she told an unsworm story, and

on her testimony no conviction could be had unless she is
corroborated. She says she was in the hall, The defendant
says he was in the hall or vestibule with her, so that it is
for youj to say whether that is sufficient corroboration om
that point, Secondly she says she is a female and Dr, Gibbs

'
1
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and the ambulance doctor oofrobonfn her on -'thnt.' and tl‘,t'
ghe is six years of age, therefore the law says in conse= v
quence of her immaturity by renaon'_‘ot her years, that she
is unconscious of the mtﬁre of the act of sexual intere
course; that she could not offer any resistance, that she |
could not be aware of the great danger to which she was
subjected, or the damage which was about to be inflicted
upon hr. the great injury, and that therefore' the act, if
one was cormitted, would be rape in the first degree.

. Then the other testimony offered as corrobérn.tion as
A ’ and her sex. i
to her age and immaturity, The testimony of Banks is alse
offered as corroboration of her story of what happened, and -
the testimony of her mother that, having io?n warned by
Be.rhtkl. she ran to this hall and found the defendant in the
posit.ion that he was. The girl says that defenda.nt‘ told
her he would make her laugh, as he put it, and took dowm
her drawers, and put his finger into her,. Whether she was
min;t;aken, as to whether it was his finger or his private
paxrts, it is for you to say. If he did put his finger inte
her it would not be rape, it would be assault in the uoond_
degree, and you will take that in connection with the testie
mony of the woman a8 to his person being exposed and his
trousers down, and det‘qminé his purpese in dealing with her
as he did, if he had aﬁything ﬁo dom with her.

On the other hand, if you believe his story, or if

WwAR)
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his story and the story of his witnesses raises any

rulomble doubt in your mind as to what happened in that

hallway, than you must acquit hime

Gentlemen of the jury, you must take this case, and
you must realuc that you are doing the most hnportsnt 'm
that citizens are cver called upon to do in time of peace,
The hw is intended to protect us all, The chastity of
the female is essential to the preservation of the race,
Girls, especially, must be protected from vicious attackse
On the otherh@nd, a man charged with this crime must
also be tried fairly, and the evidence must satisfy you of
his guilt beyond a reasonable doubt. It must _not be the
result of prejudice or passion, Nor should your verdict
be swayed by any thought of what may happen to‘tho def endant
if he' is guilty, That is a matter that is left solely to
the Courte You mvust“ not interfere with the prerogative of
the, Courtes The Court ‘has not suhg‘nt to influence your Ju\dgmct.'v
It is not the business of a Court to find the verdict. That |
is your business. The Court has not formed or expressed

any opinion, ' The Court has simply endeavorngto conf ine

the evidence within the limits prescribed by law, to ex-
plain to you your duty, and to explain to you the legal

" principles which should guide you in arriving at 'a conclu-
; sion, in discharging your duty to the defendant and to the

Paople. )



19 Bl ' A

V If you are _u.tuﬁed, therefore, ‘boyv.ond a reasonable
doubt, if you are fully convinced to a moral oirtnintr
fhst the defendant 1l-gu:l.1ty either of rape, or of m.nttmpt
tq oommif the orime of rape, you must say so, If ‘you are
not satisfied that the assault had proceeded to the extent
required by law to eonstitute rape, that he had not as vet
made any attempt to insert his penis into her, but that he
had treated her as has been testified to, with the intentiom
of having sexual intercourse with her, then he would bé
guilty of assault in the second degree,

‘If he had nothing to do with that at lll; if he went
in there to g;t the ball, and did not touch her, and was
coming out, as he"laid, 'ha is not guiity. 8o therefore,
you will‘we‘igh the testimony and pronounce him either guilty
of rape in the first degree, or of an attempt to oonmmit-
the erime of rape in the first degree, or of assault in
the second degree, or not guilty; either of thouse four
verdicts, There is only one crime, and one verdiet here,

THE COURT: Any requests to charge?

MR, ELLISON: No, your Honor,

MRe STIEFEL: 1 ask your Honer to charge the juxry '

that under the law it is an essential ingredient that
penetration must prevail on the viotim defiled.
THE COURT: Yes, to constitute the full erime of

' rupe in the first degree.
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MR, BTIM? I am ulking about rape in the first
degree,yes, and that 'if the jury fail to find that there
was any bdnnt?.-ntion. they must asquit the hténhnt’o} et T
partioular oh&go or count in the indictment. ‘

THE COURT; They may not find him guilty of rape in

the first degree, but they may find him guilty of an attempt

to conmit rape in the first depgree,

MR. STIEFEL: Such testimony must be beyond a reason-

able deubt in the minds of the jurys

THE COURTg I have told them repeatedly that in my
il
charge, and charge threm aéain, if you w.ish.. I so charge,
Dr,. Gibba's testimony is before you on that point,.

¥R, si'mrm.: Dr. Gibbl'n_. testimony was not oorroborQ
ative, in so far as that it was not sufficient \mdc'r the
lawe

THE COURT; ™. Gibbs said point blank that that
girl's hymen was ruptur‘ed by some blunt instrument. If
tl;\ey think that blunt instrument was his private parts,

that is penetration,

MR. STINFEL: The doctor also testified further that

it could be done by something else,
THE COURT: Yes, that is what I said, but they must
take all the circumstances into account, the testimony

that he was found there with his clothing down, and his per=

v‘son oxﬁond, and his relative pesition te the girl, You
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must not decide the case on one particular point, but

take the whole case, il

MR, STIEFEL; If in the event they believe the testie
mony of the mother of the ohild, Mrs. Hunter, that she saw -~
. the boy with his privates exposed, that that would not‘bo
sufficient to oonvict of rape in the first degree, ate
tempted rape in the first degree, or assault in the second
degree,

THE COUR'.I‘.z I decline to so charge; they must take
tﬁut evidence in connec¢tion with a.ll_ the evidence in the
cane, ; .

MR. STIEFEL; Rxception,

IIR. srm'nr.i - askvyour Honor to further. charge tho
Jury that in the event the prosecution had evidence #hich
it did not bring before the jury that the Jurir have a right
to take into consideration that such evidenee would be
detrimental to the prosecution.

Tﬁ: COURT:.. I decline to so chargee.

MR, STIEFEL: Exception.

THE COURT: There was one witness mentioned here,
Mrs, Cameron, whom the People did not produce, but the dee
fendant knew all about that witness, and they could have
produced her if they wished to. The rule is if a witness
is témlly accessible to both sides that no inference can be

drawn for failure to oanr that witness. If this defendanp's
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this witness on the first trial, and that not being known

22
wanted 4
h'y.r.,\hcr' he could have subpoenaed her, and if the People

wanted her they could have subpoenaed her, so that you Sk
must not form any inference from the failure to call her, ‘, _ 5 '
if you finﬁ she was equally accessible to both, but 12 thnra;
was a witness solely known to one aide'. and solely within
the control of one side, and if that witness might give
testimony which the jury thought mteriu.tmy}niéht take
into consideration the fail\n'e of that particular side to
call that witness, but thst’ would not be g controlling
element in a case, one ﬁy or the othérs It would merely
be a circumstance that may be considered in oonﬁ.otion with
all the other facts and oircumstuncei in the case,

MR. STBIFEL: But that the prosecution, having called

by the defense that this witness called on the first trial
was not to be called on the second trial, that they may
take into consideration that such evidence brought by the
witness on the first trial, md not submitted on the

second trial, would be detrimental to the prosecution.

TUE COURT: I decline to so charge. You had a whole
dgy to call any witness you wi-}nl.

w’.iR. STIEFEL; Exgep tione

THE COURT: You had more than a day to call any
vitness after the Pedple rested.

H o éTIn’ELx I 4id not know the whereabouts of this



Cameron womane gl : v
THE COURT; T_hn People rested, and the jury will take
my instructions oﬁ that, ] i |

MR, snmi 1 further askyour Honor to charge the b
Jvury.tha.t if in the event the District Attorney had evidence
to submit to the jury by way of exhibit, and the failure
on the part of the District Attorney to produce such
evidence by way of exhibit, that theﬁ can infer it would be
detrim ntal to the People's case?

THE COURT: I decline to so chargej you must take the
cagse a8 it is. If there is enough evidence in the case to
conviet, conviet him; if there is not enough evidence to
conviet, you wili acquit him, The pistrict Attorney 1is
responsible for the trial of his case, and if he thinks
that evidence is unnecessary or cumulative why it is his
Judgnent, but if §here is not enough evidence in the
case, why, kuit the defendant. If ther; is enough evie
dence to convince you of his guilt beyond a reasonable
doubt on a;xy of th¢ counts, why say so,

MR. STIEFEL: When that sexual intercourse is pree

sumed, t.hcx;e must be some specimen of semen on the person or
uponrthe clothinge. g

THE COURT‘: I decline to so charges

MR, STIEFEL: I take an exception to the refusal of

your Honor to request the jury om that,
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MR, STIEFEL: I ask your Homor to charge the jury

that in order to have sexual intercourse with a ﬂmdo.

there must be some specimen of semen on the person or clothe
ing of the female defiled,

THEV COURT: I decline to so charpe.

MR, STIEFEL: I take an exce  tion.

THE COURT: There is no testimony here that her pero. @
son was examined for semens T, Gibbs made no ®xanination
of her person, nor did the other doctor, for that. .

MR, STIBFELS The doc:or #ald there was an abrasion,
and also said there waé no pemtr‘tion in the vagina.

‘T_HE COURT: That was his opinion, lh". Gibbs's opinion
wvas that there was penetration,

MR, STIEFEL: That ﬁs nearly twelve hours after.

THE COTRT: . Is there any further instruction you wish®
MR. STIEFEL: That is all.

(Jury retire at 11:40 a. m.)
¢+  (The Jury return at 1:15 pe me)
THE CLFRK OF THE COURT: Gentlemen of the jury,have you

agreed upon a verdict?

THE PORFMAN: No, sir,
THE COURT: I sent for the jury because I received
this communication: »
"Your Honor, wvej:ruukld like you to specify between the
-

three charges of the indictment, Foreman," .

THE COURT: The crimes charged are rape in the first

1 - o ———
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"of rape in the first degree.

dng;'u and iuiult in the second dogi-oo. Thoa; are the
crarges that I submitted to you, I will read the law de=
fining rape in the first degree to you again., It says:
"A person who porpotrattl‘an act of sexual intercouse
with a female not his wife, against her will, or withnu‘
her nglent, is guilty of rape in the first degree.,"

That is one thing. Secondly, where the female oén-
sents, or does not offer any resistance, the orime may be
in the first degree ucder certain cirouhptanoel, to wit,
if the fenale is 1noap;ble of giving consent by reason of
men h]: or physical weakness or immaturity; .that is, it
this child was so young and immature that she was unable
to give any consent, it would'ie rape in the fir-t dégrco
for any man to have inteércourse with her. It is for you
to say whether ﬁhat child was immature,-- she ip six years
0ld == and whether she could understand the nature of sexual
intercourse and give her consent to it, and if she could not,

any man that had sexual iniercourse with her would be guilty

Another case where it would be rape in the first

degree, is where the female is at the time unconscious of
the nature of the act, and this is known to the deréndsnt..
It is for you to say whetherv‘ child of tﬁq age of six
years is conscious of the nature of i-xuu; 1ntoroourjo;

and whether the defendant knew that, If this pirl was so
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penetration, If he attempted to have sexual intercourse
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imiature, or was not conscious of the nature of the act of

sexual intercourse, and this defendant knew that, and yet

he attempted to have sexual intercourse with her and made

an attempt, such as I said to you, attmbung to put his.

private§ or his penis 1n\to her private parts, whether he

succeeded in the act or not, he would still be pguilty of

a crime, not the full and completed érmo,we ornuo: of |

an attempt to commit the crime of rape in the first degr@o.
In»ordor to- - determine whether there was ra.p@ oom=

mitted or not, you have to find out whether there was any

with her, and did an act tending to effect that 1hterooﬁrn.
but tauihg"for any rea-ovn to accomplish it, if he failed
to vrenetrate hér, it would be an attempt to commit the'
crime of fapo ‘in the first degree, In other words, it would
not be rape in the first degree, but an attémpt to o@it
the orime of rape in the first degree, gna if you have A}
a reasonable doubt as to whether her hymen was ruptured

or not, yvou couvld not find him guilty of the full crime

of rape in the first degree, but could find him guilty'

of the crime of an attemut to commit rape in the fi‘rst'
degree, if he did make the attempt to have ;nteroou;;lq with
hers Furthermore, 1:‘ his purpose was t;o have u_exua]. 1nt§r-
éom'u with. ﬁar, to duort his priute; into her privates, '

to penetrate her and to have intercourse with her,
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but before he could accomplish that he was interrupted,

Af he had dome acts to prepare he:} for that, if h-j.h“
taken her and taken down her drawers and ‘taken out his own
private parts, and lifted up her dress, and got rcu&y to
have sexual intorcouru with her, but was interrupted,
those acts would not be the orime of rape, because it had

not progressed far enough to bde ripc. but his treatment of

her, if he laid his hands on her, would be an assault,.

and if his purpose in committing that asssult was to have
sexual intercourse with her, the law makes that the cfime
of assault in the second degree,

If you are satisfied beyond a krealom.ble doubt that
a crime was coaamitted by this dat.endnnt, but if you hn
a reasonable doubt as to the degree of crime so canmiti;od.
you could or;ly find him guilty of the .1oweat degree of crime,
which would be assault in the second degree. '

Ir ;,on tind he did commit any assault upon her, or
take her and unbutton -her clothes, and 1ift up her dress and
insert his finger into her privete parte, or bruise her

private pb_).r.ta, without his using his own private parts,

but with the intention to insert hie private parts, that

would be assault in the second degree. If he went further
and did actually attempt to insert his private parts inte

her private parts, but failed to'pomtrutc her because she

- was too lel; or for any other reason, merely bruiainé_

*
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hu/%’th his private parts, that would be an attempt to

commit the erime of rape in the first degree,

If you find that he did go further and actually
bemtnt.d her further with his priv;;te parts, so that he
ruptured her hymen, which, ;u the doctor told you, was &
membrane protecting her néinn.. her innermost pr‘into parts
from the outside world, and ruptured that, the law lookl
upon that as the oonsmtion of the aot, because it says
any penetration, however alirht is sufficient to constitute
the eorime of rape.

Is there any 't’urther"inatruotion the jury wants om
this point?

MR, STIEFEL: I ask your Homor to instruct the Jury
if they came in for any other ;I.natruotioul?

THE COUPT: I have given them the specifie instrustiom
which they requested.

MR. STIEFLT.é I ask your Honor to instruct the jury
on the discrepancy in the testimony of the two doctors, who
testified -- the first doctor that he made the first examina=
tion immediately after the alleged occurrence, and he tes-
tifies there was no penetration, and twelve or fifteen
hours thereafter the other dootor testified dit-ferent; -
that the jury must take into consideration the diserepancy
of tho testimony on that score,

THE COURT: If that testimony r;uu a reascnable d.oum




in their mind as to whethe} there was penetration or not,

they mu-t give him the benefit of the doubt, The orime

would not be ther erime of rape 1n the first degree, but

could still be the orime of an attempt to commit the erime

of rape in the first degree.

" (The Jjury retire at 1323 Pe Ma)

(The jury return at-2:35 p. ms)

?ms CLERK OF THE COURTS Samelinns of b ‘Jury, have
,'vog agreed upon a verdict?

THE COREMAN: Yes, sire

THE CLERK OF THE COURT: How say you, do you find the
defendant guilty or not guilty? .

THE FOREMAN: Guilty of an attempt at rape in the first
degree,

THE CLERK :OF THE COURT: Hearken unto your wverdict:
You say you find the def endant guilty of the crime of
an attempt to commit the crime of rape in the first degree,
80 say you all? '

THE FOREMAN: Yes, sir,

MR, STIEFEL: I ask that theé verdict of the jury be
set aside on the ground that it is contrary to the weight
of eV¥idence, contrary to law, and upon the objections,
and under Section 469 of the Code of Civil Procedure,

THE COURT: Motion denied,

i
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MR, STIEFEL: - Excep tion.

MR, STIEFEL; I move for an arrest of judgment under
ﬂootion 469 of the Code of Civil Procedure,

THE COURT: Motion denied,

MR STII*IFEL‘: Exce (t Lons

THE COURT: I will give you a week, and at tmt time

you may make any other motion you deem advisable,

(Det:enda.nt remanded for a week,)

O - -
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