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gsome steps to et to the pground? A I 4ia.

Q@ Tell us something about the height of the steps
to the front stoop on Hudeon Street.

THE COQURT: How it that material?

Q@ Vvhat if anything 4id you find as you wént outvin
the back door? A After descen’ing the steps and walking
about the yazd, retracing my steps about three feet sast of
the bobfom step and two feet south, I found a 32 calibre
Us S. revolver containing fivé @mpty‘shells.

Q Did you smell of‘it? A I aid.

Q@ What was the result of that? A It smelled of
gun-powder.

@ What did that indicate to your mind? A

| NR. BARPA: QObjected to ésvincoﬁpeteht andvimmau
teriai.
THE CCURT: You have not laid any foundation
for that, .
' During your experience, - how many years on the force

did you say? A Going on 13, ’

Have you had experience with fire;arma? A I have
had.

And instruction in shuotiné and loading them?
A Not instruction. - well, instruction at Headquarters,
in the shooting gallery.

Did you ever observe after shooting a revolver

that there is any peculiar odor about it after shooting it

¥
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off? A I have.

Q VWhat 18 that odor®

MR. BARRA: Objected to as imcompetent, irrele-
vant and immaterial. |

THE OCURT: Objection overruled.

MR. BARRA: Eﬁception, pleace.

A There is a smokey smell of powder.

Q@ How long does that smell last about the firebarm.
A After shooting it off -

MR. BARRA: (bjected to am incompetent and
immaterial, no pfoper foundation laid.

Objection overruled and exception taken.

A For honurs.

Q If five shots were discharged would there be more
gmell”?

MR. BARRA: O(Ohjected to as a purely hypothetical
question, incompetent and immaterial, .no proper
foundation laid.

Objection overruled and exceptiocn taken.

A There would be.

Q@ When you smelled thise revolver}that yoi: found in
premiges 258 Mudson oStreet and smel'ed burnt powder did
yoiu form an opinion as to whether it had beeéen recently
discharged? Al did.

& What opinion 4id you form?

MR. BARRA: ©8ame objection on the same grounde
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and no proper foundation laid.

Objeation overruled and excention taken{

A That 1t had been recently discharged.

Q Will you examine this revolver and tell me if that
is the oné you found® A It is.
MR BROTHERS: We offer it in evidence.
MR BARRA: Objected to as in competent and immae
terial, no proper foundation iaid.
Objection‘overruled and exception taken.
Revolver‘m;}ked in evidence People‘s BExhibit 4,
Q@ What is this calibre? A 32,
€@ Will you examine the shelis in this revolver and
tell me whether those are fhe shells which you abstracted
from People's.exhibit 4 in evidence?® A Yes, here.
MR BROTHERS: VWe offer them in evidence,
MR. BARRA: Same objection upon the same grounds.
Cbjection overruled and eféeption taken.
Shells marked in evidence as People's Exhibit 5.
Now, officer, 4id you make any observation as to _
the 1light in the Clubrooms? A I did.
Where were the lights situated in the Clubroom;
\ were they on the walls or from the cejling?
MR. BARRA: Objected te unless the witness knows
that the smme condition existed at the time of fhe

hooting as when he examined., I submit this question

incompetent, immaterial and improper.
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THE COURT: It is within half an hour, acecord-

ing to the testimony. I will allow him to state where:

the fixtures were.
Bxception taken.
A There was one fixture in what I would call the front
room of the Club house, to the front, and also in same réon
there was another.fixture..
Q What part of the room, on the éeiling? A From the
ceiling, on the ceiling. And one to the back of the same

TOOMme

Q_ How many fixfﬁrés are there? A I observed two from
the ceiling.

Q@ You mean hanging from the ceiling? A Yes.

@ Chandeliers or bfackets? A With a soft of eletrie
light attachment. |

How ﬁany lights were there in the fixtures? A 1
obseried one in each.

€ One bulb? A Yes;

Are there two doors 1edding from the room to the
hall? A Yes,

Q Where were the.,two electriollights in that room
gituated with respect to the doorway? A Can youn ﬁark it on
the plan where thé first one was? A Yes (parking). About
in thie position from the first door. The other one was
practically near the rear door (marking), in the center of

thﬁ oy Ollle
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Q@ That is in the front 1n'the ceiling? A Yose
Q How far is that first door from the Street? A
About 11 feet.
THS CLURT: Is that agreed upon?
MR. ROSALSKY: Yes.
THE COURT: The first door opens from the 01ubroom;
to the hallway, wate about 11 feet from the street door?
MR. BROTHZRS: Yes sir.
THE COURT: And the second door was where?
MR. B:vomsps; About 12 feet. from the first door;
about 28 feet from the street door.
THE COURT: \Where these girls said they were?
MR.. BROTHERSf  Yes, in other words, the second door
is twice as far as the first door.
THE CQURT: Those figures are agreed upon by the
defense and the People, I'understand.
MR. ROSALSKY: Yes.
MR. BROTHERS: Yes, there are taken from the plan.
Q@ Now, while you were there that night did ﬁou ob~ |
serve whether or not the lights in the Clﬁbroom ag you have
~indicated here upon the plan, threw any light out into the
hai‘ﬁay? A They did.
MR. BARRA:' That is objected to on the same ground,‘;;
incompetent, irrelevant and immaterial, j

Gbjection overruled and exdeption taken.
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Q And that 1light wae thrown into the hallway through

the open dodr?

MR. BARRA: Same objection on the same grounds.

Same ruling and exceptione.

| i e
A Yes. :
MR. BROTHERS: That is all.
CROSE~EXAMINATION BY MR. ROSALSKY:
Q Was there any light thrown into the hallway f:oﬁ" ,

the rear light of the room? A I observed the first

light as regarde the first entrance.

MR. ROSALSKY: I move to strike out the answer

as not responsive.

THE COURT: It is not strictly responsive but

T will allow it to stand.

Q@ Did you observe the second light; 4id that throw
any light into the hallway? A I d4id not observe the
gsecond light as resards throwing light into the hallw;y.

Q Did you observe whether the first light threw any
1ight into the hallway? A I dide.

Q‘ In what condition was the first dcor when ydu
entered at 11:1567% A QOpen.

Q In what condition was the second door? A QOlosed.
BY THECQURT:

Q You mean clogsed and locked?® A I could not say
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doore.

Q@ You do not know whether that door ecould have been
opéned or not? A Noe
BY MR. ROSALSKY:

| Q When you were there the docor was locked? A To

my obserﬁation ft a"pedred_as if the door was closed,
gshut.

Q Did you see a piano there? A Yes, I did.

Q@ VWhere was the piaho? A Prafty near to the sec-
ond door.

Q Was it up against the second door? A I could
not»éay.

MR. BROTHERS: I am informed that the second,
the rear door was closed and nailed tight so that it
could not open. upe.

THE CCURT: Then eliminate that.

MR. BARRA: That is correct; that is conceded,
your Honor.

THE CQURT:
Q@ 8o that if there wae any light in the hallway,
the only place it conld have come from was the front door?

Yo B

P

Q@ If the door was open? A Yes.
OSALSKY ;

@ This large room was somewhat like a double-room?
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A It wae not divided. It was a large rooms
BY THE CQURT:

Q It was one large room as shown there on the plan,
with two doore le-ding from it to the hall, and the rear
door was nailed tight? A Yes. \

Q But the other door was near the street and that was
in use? A Yes.

BY MR. ROSALSKY:

Q The light you falk of in the hallway was a reflection
of the door being open? A Yesy from the light from the
front of the room. It was a ray of light.

Q. Did that 1ight from the £rint ream LEMHS Wi Ahe
Whole hallway? A4 No.

Q@ Did it light only a small pqrtion of the hallway?
A A 1ittle, as far as I observed that particular portion
of the hallway covered by the entrance.

Q@ Now, 4did you make an examihation‘of the hallway?
A I loocked arcund the hallway to see if I could find a
pistol.

Q Did you lock into the hallway to see if you comld
find any pistols in the hall? ‘A I daid.

‘ Q Did you find any®? A I 4id not.
wag my first and last,

Q@ Have you been there egince? A Not since the night

A " o ‘.:;{ﬂ{:’"

Q How many times were you in those premises? A That ;
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Q You were only there once? A Yes siry but I went

out afd came back.

BY THE OCQURT:

Q@ You made two examinations for bullets and found none?

A I did not find any.
BY MR. ROSALSKY:
QDo you know whether there was any pistol féund on
Sweeney or not? A I do not. |
Q@ You did not make an @xamination of Sweéney's clothes? 7
A I did not. | |
»Q Who wag the first officer that waat to Sweeney's
aid, if you know? A I do not know. |
Q. Was the pistol warm? A Which pistol?
Q The pistol you found in the yard? A Noo
Q What time did you find the pistol? A I should say
about 11:15.
Q@ Was it any later than 11:15% A It might have been
one or two or three minutes.
Q Now, officer, you have had experience with fire-arms,
is that right? A Yes. '
Q Don't.yuu know as a matter of fact that after dis- ’;;
charging a fire-arm or pistol, it will keep wdrm for an .
hour or more? A I do not, but in this particular 1nataho&ﬁl
where thisvpistol was found it was found on what I would
call a heap of parbage, upon & mase of newepapers, and other

garbage material that filled that yard. The paper there
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was damp, and resting upon a damp piese of paper was this
revolver when I picked it up.

Q But it wae on paper? A On an old piece of paper.
Q How long will a pistol remain warm after being
fired from the knowledge you have of fire-arms?v & X
should say an hours
Q@ Isn't it sometimes more than an hour? A It could
be.
Q This pistol was not warm at all? A Not that I re-
collect.
BY MR. BROTHERS :

Q The length of time that a pistol retains the heat
from the explosion depends upon where it is? A Correct.
Q If it ;s lying outdoors, sﬁbject to the air it

woculd cool quicker? A Yes.
Q if it was -ut into yéur pocket it would remain
warm 1onger?' A Yes. . |
€ -Just like any other warm article?® A Yes,
BY MR. ROSALSKY: |
Q@ Have you ever experimented with leaving avpiatol
exposad to the air?
THE CCURT: Ie that material?
MR. ROSALSKY: There 18 a dispgte as to whom the
pfstol belonged to.
THE COURT: There is no proof that it belonged te

anyone.
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MR, ROSALSKY: And it might have been there for
a long time, that pistol. |
THE CCURT: That is for the jury to determine.

MR. ROSALSKY: That 1is all.

MR. BROTHERS : That is all.

THE CO'RT: You may recall the officer for further
cross-examination along that line if ybu think 1t is

necesegary, if it should develope in ydur opinion, to

be necessary. .

JAMES Jo COLLINGS, an- - officer of thé Pirst
Branch Detective Bureau, a witness called on behalf
of the People; being duly sworn,testified as follows:
DiRﬁCT BXAMINATION BY MR. BROTHERS:
| Q@ Are you a member of the Police Force of thig City?
A I am. :
Q@ Did you arrest this defendant? A I did.
Q At what place? A I arrested him at his resideno@,

322 West Houston Street,

Q@ What was the date? A On June 12th, about 12:30

Aol
Q That was the early morning of that day? A Yes sir.
Q Was he in béd when you placed him under arrest? A
He was.,

Q@ Did you search his premises® A I did.

Q And having searched his premises d4id you have any

R,
i
Al
3

conversation with him about anything that was in the pramll.lt:;



MR. BARRA: I objeect to that as incompetent,

irrelevant and immaterial unlesec it relates to the

charge made in this indictment.

THE COURT: I will sustain the objection to that

extent.

Q What if anything d4id you #£ind in his home? A I found

& revolver in a bureaun drawer.

& Will you say if it 18 in that package (handing packe-
age to witness)? A Yes gir, that is the revolver. ' !

& Did you spesk tc the defendant about that revelver?

after you found it? A I did.

& Did you ark him whose it was? A I did.

Q What reply did he make? A He told me that a

96

R

stranger came into his room there one day and he jumped up

quick and this person who came in his window was a man and

he ran out and dropped that revolver on the floor and he

picked it up.

Q Did he say that he kept it ever & ince

& Did you examine it tb gee whether or
loaded®? A I did.

Q@ What did you find® A I found faur
and two empty chambers.

‘ : the
Q By empty chambers, you mean/chambers

nad no shelle in at all®? A Yes gir.

@ HNot exnloded ghells but abselutely empty chambers?

& Yes,

that day? A Y'u.f';j{

not it was

loaded cartridges |

r

in the cylinder
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A Q@ Did you retain the shells?® A Yea.
Q@ And are they here? A Yes sir (producing shells).
Those are the shells.
Q@ What calibre is this pistol? A I believe it 1is
an 18.
Q Is it marked in any way? A No sir, there is not
any calibre on'it.
Q But is it smaller thén a 32, 18 itnbt? B e (B L
MR+ Brothers: We offef the pistol in evidence
and the bullet
MR. BARRA: Objected as as incompeteht, irrele-
vant and.immateriél.
THE COﬁRT: I do not see how you have connected
that pistole. 'I will sustain the objectione

MR. BROTHERS: I offer it for identification.

Marked People's Exhibit 6 for Identification.

(Pigtol and Bullet). ‘ ;

MR. ROSALSKY: Will you instrﬁct the Jjury to dis-
recard what fhis witness testified to concerning that
revolver, teo eliminate it from their minds?

THE COURT: I doe

IR. BROTHERS: Cf course, it is connected in this
way, that it was in the defendant's possession five
days after the shooting when he was arraated;

MR, BROTHERS: That is _&11 .

CROSE SXAMINATION BY MR. ROSALSKY .
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Q Officer, was lNrs. Muleahay .there at the time?®

A She mas.
BY THE TOURT:

Q Who is lirs. Mulcahey?

A The wife of the defendant.

Q@ Did you know the defendant before this time? A

No sir, I did not.

BY MR. ROSALSKY:

Q Did Mrs. Mulecahey da’l your attention to the window

being nailed since thie man came?

@ Are you sure about that? A

IR. ROSALSKY:

A No sir, she did not.

Yes, 1 ame

That is all.

THE COURT: If further evidence on that point is

not introduced I wiii prant the motion and strike the

testimony of the officer from the record.

I have al-

ready instructed the jury to disregard thiet, at Mr.

Rosalsky's reouest but it has not been stricken from

the record hefore.

RANK CAPFPPRZIY, of 113 iatts Street, a witneas

called@ on bhehalf of the People, being duly sworn, testi~

fied as follows:

. DIRECT SXALINA

Q How ¢ld4 are you?t A

TICH BY KR, BROTHE:

T™wanty-four,

Q Are you employed anywhere? A Yes, with John WhitO,A*'

as truckman.
DO ‘)‘ (WR A

Strest? A g8 sir.

belong to the Pioneer Sccial Club, 258 Hudsen
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Q Do you know the defendant, James Mulcahey®? A Yes sirs

Q Were you in the Club house on the night of June 7,
1917? A  Yes sir. .

Q What time did you get there? A Around 7 o'elock.

Q@ What time did you leave? A Around half-past ten.

Q@ Were you there, do you remember the shooting? A’ I
wag in the back.

Q@ You were in the Club héuse when the shooting took
place, is that right? A I was in the back and I heard
a shot and I ran outp - |

Q 1In the back of what? A In the back of the Clubs.
BY THE CCOURT:

Q@ How many roomg are, there there? A Three,.

Q@ VWhere are they, point them out on that diagram®
A Thers is a cloak ron in the back and a bedrooms

Q@ Were you in the la;rgehroom‘or the coat room or the
bed room? A I was in the rear of th; room. It was two
rooms.
A Yeg, I waes in that middle room, in the beer room.

Q "DThere 1igs a big ro.m? A Yes.

Q@  Then the . is a door goes into another ruu¢'in the
back? A  Yes. Back of that is the ooaﬁ—room.

@ Which of these three rooms were you in? A In thil

rear room (indicating).

Were vo m the hedroom" £ Yes sir

5 7 e g N - S N

Q@ There ies a front room and a bedrocm and a coat room?®

L&
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Q@ You were in the bed room® A Yes sir.

Q Not in the front room? A No.

BY MR. BROTHERS

Q That is the room I had‘my.finger on, indicated here aqfé g
the rear room on the plan? A Yes. | &
Q@ What was going on in that room? A Drinking beef.
Q@ Was the be~r being drawn from a keg? A Yes sir. |
i

Q Did you se2 lMulecahey in the Cludb that evening? :A I

geen him gsitting down by the piano.

Q How many kegs of beer were brought in that night?

L

A TWoe.

Q VWhat time was the second one brought in? A Around

ten o'clocke.

~

Q Did you help to bring it in? A Yes sir.

Q When you brought it in did you notice whether Muldahey |

3

wae still in the Club? A Yes, he was gitting down by the
ﬁiano.
BY THS COURT:

Q‘ When you'say you brought them 1n,_you brought them
in through the front dcvor, back to t he bed room? A Yes.
BY KR. BROTHERS s

Q Now, when you were in this rear room serving beer,
and drinking 1t, you heard some shots, d41d you? A Yes,

Q How many chot do you recall hearing® A I heard
ope 2nd jumped out of the window and ran out thrmugh Dome

inick Street.
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Q@ Whieh way 4id you go out? A Through the yard.

Q Not the front door? A To.

Q@ What window d4id yon jump out of? A The coat room.

Q The back window here (indicating)? A Yes. £ -

Q@ How did you go out of this yard into the street? e {
A Through fhat 1ittle space.

Q A little alley way? A Yes.

Q Did any other person go out through the yard at% the I

time you 4id® A Me, Jennings, Buddie and Maloun and

3ddie Clark.

Q Are those the oniy_persons that went out through the

back with you? A That is all I know.

Q@ Did you see any of the other men that were in the

Club come out that way? o No sir.

Q What street did that lead you on te? A Dominick
Street, 7

Q Did you see Mulcahey again after the shooting?
A No sir,

Q@ Did you see the shooting? A No sir.

Q Did you know who wae chot? | A‘ No sir.

Q@ The firet shot that you heard was fired where?
A I don't know where it was fired.
BY¥ THE COURT:

Q Don't you know who was shot, now? A I koow
Sweeney was shot.

psean you 41d not know then? A No.
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Q@ Had you eeen Sweeney 17 the Olub house that night?
A No sir, I d4id not know Sweenéy at all. |
BY MR. BROTHERS 3

Q So far as you know he is not a mamber of the Club?
A I do not know.

Q Was Mulcahey a member? A Yes éir.

Q Was'the first shot that you heard fired in the Club?
A I don't know where it was fired. I was in the back
drawing bser.

@ Did it sound near wheré you were as though it was
indoors or out in the street? A I don't know where it

was. 4
Q@ Then why did you run away? A Ivjumped out of thé‘
window and ran out through Dominick Street. | |
MR.-BARﬁA: Objected to as calling for a conclu-
sion.
Cbjection overruled and exception taken.
€ Were you afraid when you ran gut of being hurt?
A I ran out. I didn't want to get shof myself.
Q Did you see anybody with a revolver ian the Club
that night? A No sir.
BY THE C p‘J:fT:
Q How many people were in the Club room that night®
A The-e was only ahout six of us. |
Q@ Andyou had twg kegs of beere? A Yes gir.

Were there any festivities going on or it
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Just a usual nightly performance? A We got a keg of beer

once in a while.

Q There was no party, - no girle there? A No sire

Q There was no me-ting? A No.J

Q Just an ordinary evening in the 1ife of the Club?
A Yes sir.
BY MR. BROTHERS

Q wGré the same men there that evening or aia sdmo
go away and others take théir places? A Anglin went
awa e A

Q' Are ' you sure there were only six men there? A
Thét is all I know.
3Y THZ COURT:

@ Well, there were four in your place? A Yes,

Q@ And Mulcahey was not in with ybu, wag he? A He
came in after,.

Q@ How do you mean after? A Arcund nine o'ciack.

Q@ WVWeren't you in the front rcom in any of that time?
A I only brought a couple of beers omt.

Q 3But you brought beer in you say and carried a
keg? A Yes.

Q Whemdid you get if‘? A I got it down at Crow
lay's; me and Bauer got the first keg.

Q@ That wae what time you got the first keg? A

N~

Arcund half-past e ight.

Q@ And the second about ten, you said? A Yes.
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Q Yoﬁ are not sure about the second time, are you?
A No sir.

Q But you and he carried the second keg in? A Me,
Buddie Malone and Clarkie.

Q@ Three of you carried it in® A Yes.

Q@ And you carried it up the front stoop? A Yes.

Q@ And in the first door? A Yes.

Q@ And through the room? A Yes.

Q When you want in with that second keg into the
front roum how many people were there? A I 4id not see
no people fthere,

€& You d4id not se= anyone? A qu

BY MR. BROTHERS:

Q Didn't you see Mulcahey there? A He was standing
by the niano.-
Who was with him? A I ddntt know.
Didn't you see anybody there? A NOe

nybody on the front stoop? A Two girls.

0 the y? A Katie Flynn and Beatrice GallaghohJ
low long after you got in with that keg was it yom
! ting? A About five minutes.
&
Q Did you see Rogers there? A lio sir.
k3 O
. Do you know Rogers?
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Q Did yon 8e2 a man named Keatiﬁg thera® A I seen
Kesting.
BY MR. BROTHERS:

@ Do you know John Collins, sometimes called Buster?
A No sir.

"Q Do jou know him®? A No sir,

@ You don't know him at all®? A No.
BY MR. ROSELBKY:

Q Did you sSee Mulcahey have a pistol that night? A
No sire

@ Where wae Muleahey? Where did you see Muleahey, at
the -time the shbﬁ wag fired? A He was sitting in the Club,

Q@ Did you see him? A I seen him when we came in with

Q@ Did you see where Mulcahey was at the time that the
ghot wag fired? A No sir.

MR. ROSALSKY: That ies all.

Y THE CQURT:
Q How many shots d4id you hear altogether? A I heard
one ghot and ran out and jumped out of & window.
fou 41d not %'~5 any mc.>:r'e‘D A No.
L . U - H-d
Q - Did you make any noigse going out of the window?
A I brok ouple of windows,
: Did fonr men go out of the same window?
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MR. BROTHERS: That is all,
LAWRIENOCHE OLAINCGCY, of 257 Hudaén Streat, a witneas
called on behalf of the People, being duly sworn, tedt-
ified as followe:

DIRECT BXANINATION BY MR. BROTHERS:

al ad s .

Q What is your age, MNr. . O'ancy? A 52 next bhirthday.
Q Where do you live® A 257 Hudson Streat.

o~

« What place is that? A James Dugan, undertaker.
Q Do you remember the night of June 7th, 1917, when

gsome shooting toock place in Hudson Street? A I do.

Q@ Did you hear the shots fired? A I heard the réporﬁs.
Q VWhere were you at that time? A I was sitting iﬁside
of the saloon af the corner of Mudson and Dominick Strest.
Q Is that kr. Crowley's plgce? A Yes, it was at
t?at time.
€ When you heard the ghots did vou take note of the
number of them? A No, I didnote.

Q About how many do your remember® A Well, there may

be three or foure. T did not count them.

va€ more than one? A Yes, your Honor,

But the exact number you do not know? A No.
BRO :
A lit*le later 1ftey the shots were fired, 4id yon
man 87T ering to the saloon? A ‘1 did.
Wha appened to him when he got in there? A He
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raiged -his handes up and he guid, "0h, I am dying, I am dy-

ingy"™ and he went down ouite a waye and he Tell in The cen=-

ter of the floore. He became unconecions risht away.

~

! Did you know him® A o sir.

L

Q@ Did you see Qfficer Hagrerty there sending him away

in the ambulance? A There was cuite a crowd pgathered arocund

and I walked out to the door, and I met Officer Hapgrerty and

I told him there was a man

unconsgcioug inside on the floor.

. He was taken away to 5t, Vincent's Hospital? A Well,

gometime after there wac an ambulance came there and he was
removed.
ME. BROTHERS 3 That is nll,
R. ROSALSKY: lo auecstions.
MR. BROTHZRS: I thisk that is the Pacple's sase.
ie reet.
il A :

MR. BARRA: ‘'our “onor, please, the defendant moves

that vony nor tnakes from the consideration of the
Y rt of ndictment which charges.murder

ret degresa, uron the ground that the People
lad to egtahlish the sllepation racnired to

3 b 5 1nd 180 The m of m a¢ W
. ; to 1 ¢ 14 (

’ 11 101 f mans) 2 o0 L B o™
, E thi ;
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gree, but I would like to hear argument on the sufe
ficiency of the avidenca. I think, ¥r, Brothers,

Phot there is very prave reason fur taking this case

Re BROTHERS: Your ?ohor's judgment is always
good, but I think the evidence of Nopers is very clear
on direct axamination. !

THE GOURT: It 18 contradicted posftively by twe of
your own witnesces who said he was not naar the place
here he snys he was.

¥R, BROTHTRS: The evidence is thet he was behind
them at one point.
 The COURT: Yon apree that the éaSe gtands or falls

so far ns the casce is concerned on the testimony of

MR. BROTHERSs OCh, absolutely, yes,
"CSALSXY: If yon take Rogers' testimony at
ite best, how can any man with any reasonable amount
zenge believe the story of Rogere, which scems fo
mprobable on his own gtatement. Here is a
coming within ten feet from the two people, in back

nid ha heard two shots and he
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luoking in and that those shots came toward him.

THS COURT: I think that is a2 aqueestion for the

jury to determine. '
MR. BARRAs Thers 18 a flat contradiction. The i — "

two young women come into court and contradict absolute-

ly and unqualifiedly the testimony of Rugers; 80 that

he could not have been in the nlace where he said he

ViaSe |

miT2 TTRMm A 14

rH3 CQURT: Mr. Brothers cleime they do not con-
u? :

tradicub} They admit he pacesed hehind them, but they

deny he was standing behind their chairs.

THEZ CCURT: I will deny your motion and let the

MR, BARTA: I move to strike out the testimony of

-

'HZ COURT: I will strike it out.
R, BROTHIRS:  Ixcept as to the time of the arress,

the ragt of the defendant. I consent to strike out

-

about the finding of the revolvere.

My R M

JOURD s 'hat tends teo charge the man with the

commission of a erime not connected with this cace, the

3

e
3

1 o

-
C
H
(«L
ot

ealibre ravoeolver.

~

MR. BNCTHERS: -I conegent that that part abont ths
finding of the revolver pgoes outyg that is, the testimony
'f The police officer about the finding of the revelver.

) ¢ I'Yas i i Wan WO 1&8AVE THAT ib.
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VR, BART"A: Will your Yonor give us an adjournment

for ahout half an honr?

THE CO'RT: Gentlemen of the jury, we will take a

recace nntil 12 o'clocke In the meantime remember the

e

admonition I have piven you, that the law forbides you

|

actuanlly to discuss this case, not only among yourselvaes

—
~
-

7vith any stranrer. Tou must not talk about it Se:

cne another and 7 1 muet not form dgr express any

ninion on the question of the rmilt or innocence of this

de fandant wnLﬁl vou hear all the svidence that is %o bhe
'régented by both sides and until the metter is sub-
ﬁ*tfed to yon %7 the Court. You must keaep an open mind
on th=t anegtion. Do not decide it until it is given

to you to decide at the eand of the case.

TRIAL CCHTINUZD. 12 o'clock,

¥, BADTA: If your Yonor plense, the defense rests
nd we renaw the motions made 2% the close of the Pscople’s
nste Wo move that your Honor advise this Jury %o

acouit upoa the pround that the People have failed %o

ggtahlisl lapationg in the indictment tHat go to
make up murder in any of ite degrees _or manslanghter

by compstent legal prvof beyond & reasonable doubt,

By sonBent of the Dietrict Attorney and Counsel
v .

£ oy
10X

the defense the case 18 recpened for further exame
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BY THS CQUR
Q How
@ Viere
Q How

A I was ne
&  You
@ 1How

I supnose,

111

n of the witnese Peter Ropers.

ROGZBE RS, recalled to the stand,

Ts

old are you, Rogers? A Rﬂayenrs old.
you a member of this Club®? A No sir, I wes note
many tiwes have yon been in the Club rooms?
ver in that Club-room.
were never in that Club room? A Ho sire
long have you known Keating® A About 14 years,
when I was & child; when I lived around Vandamn

Street he lived at Greenwich and Vandam.

, How did you hepren to bc in front of the Club room
that night? A It was ny misfortune to go around there
With them fellows.

@ But when did you first meet Sweeney that day? A _In‘
the galoon at Charleton and Gresnwiche

Q@ At what time? A Along 12 o'clook,

Q@ In-the daytime? A Yes sir,

Q@ You were in his company all that day? A Yes sir,

Q@ Vihat were jJ doing? A Vie were dewn Staten Island.
We ware visiting my brother down at Staten Island jail. He
wag in jail down there for disorderly conduct.

Q Was Sweeney working that day® A No.

Q Vihat day of the week was 1t? A It wae a Viednesday,
or a 8day.

il 1t was not sunday? A No six.
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A
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down

night

antally

Did you have a position that dny? A Yes

" L.
LO
i ho
¢
£ hi !
10U
[
'VeY
-l‘l
- -

2z iy It is8 very seldom I

to Staten

& When 4id yonu

before

ag a

was driving

112

working day® A
vere not working®
gsir, I worked
jork did you do for

your I drove an

the ash cart that day? A He had

el WO F!:i n{{'.

did not drive the .ash cart every day® A Well,

was workinge

ry day youn felt inclined to drive, you drove, is

1ike

driving it you did not drive

Off.? A Yeg.

Gn this day you had your day
Q Was that a freounent occurrence with you? A I den't

off, or was this an unusual

would take a day off, once

vou meet Sweeney by anrointment that day or ac-

I met him by aprocintment because he was

-

Island the day before.

make the appointment with him®* A The

I left him. fhis hann

o

ened on & Tuesday,




Tuegday night T left hime ie wore down Staten Island. That
night I left him at the house. He said, "I will see you
tomarrow."
@ You were down Staten Island the day before the shoote
ing of Sweeney? A Yes..
what did you do down there? A Trying to get my’
brother out.
Then you were geing to get your bmeother out. A Yes.
3 Wag it your cousin or your brother? A My brothers
How could Sweeney get your brothqr out? A I don't
rnow; he tock an interegt in my brother and wanted to see
wh&t he could do for him.
What 4id Sweeney do for a living? A Sometimes he
drove a truck, and worked on the dqck, I think.
'hat day he went down Staten Island, he was‘not Worke-
, and you were not working? A lloe
! You were drinking I supnose? A. Yes sir.

And when you came back to the City you continued

and Sweeney? A 7Yes sfr.
And when you parted you agreed tc meet in the barroom.
12 o'clock? A Yes,
And yeu d1d meet? A Yes.

Did you start in drinking then? A4 I had one drink

You went down t ytaten Island” A Te8.

ﬁ““‘---mmiignunnlll-i
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id yon pet hock from Staten Island?
I reached my girl'e house

b |
L
R'tOAQQ

what time
about 5

We reached New York

A
about 9 ot'clock from South Ferry.
A Yes, - not for the girl's

Q@ And yon left Sweoney?
house I 4id not leave hime. From the girl's house I went %o

13th and Hudson with him and had a drink, and paid the

chauffeur off at Charleton and Greanwich Street.
A Yes. Vie had one

You had an automobile that day?

0
<%

the day before, toce
Q Was anyone else with you bhesides Sweeney? A Yes,

-

?
Prank Kennedy, and Jamee McGin , a fellow named Charles

o

Staten Island and Frank Faber from Staten

Underwood from
A

Sweeney and I.
vou to this woman's house?

Is land i_'.i"w";"
want with

all
tonten Island, FPaher and Underwood.

A

vie loft Faber down S1is
e up from Staten Island in

y Who came
Jimmie MeGin and

tHe machine?®

-~
.

Kennedy, Sweeney,
rour movements after yoll came bhack from
We went up 13th and Hudsen Street

went down to

Fxj
~

nd had & drink and from there
Charleton, went in there and Sweeney and this

nwich and
shauffeur off., 5
. visit to a young lady.

I 4id not

r:"f e

MeGin paid tl
something about

You said
A That was after I left the young lady's house.
gee her, he wag not home. I gete out of the car.
ur corpanions went with yeun to gall



: . A1b
on this woman? A They were pgoing toleave me there, but
my woman was not in at that time, - my girl. They wera going
to leave me there.

Q Were yon living with her? A No, I only kept com=
pany wft% her.

Q Your.relations were perfectly honorable? A Yes.

@ Uhy did you speak of her as your woman€® A 1
thought I understood you to say woman. I corrected myselfs
Q@ You did nof mean anythinz by that expression, =

"your woman"? A No sir,

Q When ycu went back with them to another barroom and
the chauffeur was dismiésed. A From my girl's house. fo
this barromm at 13th and Hudson Street, then from there we
xeﬁt to Charleton and Greenwich and paid the chauffeur off
at the saloon and let th: chauffeur go. Jimmie»Mdcin went
with the chauffeur to his girl's house.

Q@  You, Kennedy and Sweeney remained together® A Yes,
From there we went over to the Huron Club, 13th and Hudson
Street. WHWe went upstaire, Sweeney, and came down again, he
gaid, "Come on." Ve walked on the pther-side, mnd we passed
this Club room, and then as soon as we came to the doer

ickish Keating was standing on‘the gtoope

Q Where ware yon goling? A He was going, 1« tiikihg
for some bondsmen to get this Hegan out of jail, Sweeney
Wag .

Didn't you ¢ 7 vour brother vwas in trouble® & Y 88,
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but after we came from Staten Island; my brother got sen-
tenced that morning, so when we came back %o New York we

were in the salron drinking at Charleton and Greenwich and

kulligan said, How about Hogan, he is in Jail. I think it
was 85,000 bail he was under. This was in New York. And
then Sweeney wahtdd to éet Hogan out on bail 8o we were
going with the intantiﬁn of loocking for a bondsman to_get
Hogan out on bail.

Q@ And you were pascing this Pioneer Club? ‘A Yes, énd
~got invited 1ine.
Q Did you speak tc Xesting first or did he speak fto

firet? A Yes, I spoke to him, I said, "Hello, Mick",

gaid "Hello." I walked up on the stoop. He said, "Come

op in here." He said, "There is plenty of beer."™ 1 said,

"T got two friends™. ’Ke said, "All right, bring them in
yith you".
"THE CQUURT: Does the defense object to this conver-
on%
MR. BARRA: o, your HonoX.
A f(econtinued) 8o I went down off the stoop to Kennedy énd
JWe fv;ey.
Did Xeuting SRy .-.Ln;,.rt"v;inp about Xennedy and Sweeney*®
A ' 1Y
Did he ask you who your friends were? A No. I sai@,
'y R friends with me."™ He said, "B—fing them in."

v P - E L . o -y " 4 © i } | 4 M
Ha could s#2e them? B Yh?ﬁ, he gaeen Them walking
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with me.
& You had been drinking continually that daye A That

’dag I had about 15 beers that daye.

Q@ Who else was on the stoop? A There were two girle
gitting on the ftop step of the stoop.

Q Viere they sitting on the etsp? A Yes, on the step.

Q Cn the flag stone? - A (On the flag stone.

Q@ They were sitting on the stones? A& Yes sire

Q@ They ware not on chairs®? A‘Ho gir, I didnot see them
on any chairg at all,

€ You d4id not see chﬁiré at any time that night? A
o sir, I d4id not.

Now suppogsing that the table there is the top step,

how this Jjury how they were sittings How many stepe up

re they? A  About five or six stepe up.
Then there was quite a wide step at the top? A Yes,
ike a f1 stone.
Q fha way steps generally are? A& Yes, that was tﬁe
" @D
A uas there a step up from that to the hall®? A There
ag a step up to the hall door, toc, but this is where the
rirle ware iﬁttﬁhg, they had their legs on the other step
| below., '

ilow ware they gittinge with reference to the Asor-
jach one wae gitting on each side of

| 2} tY ame.
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& Those girles were sitting on ench side of that step?

A Yas.

Q Lenving a pascageway into the house® ‘A Yes.
Q@ Are you sure they were there when you came along with
Kennedy? A Yes, |
What d4id the girls say to you? A They did not say
anything to me.
You 4id not say anything to them? A4 No.
Q Was there a railing there on that stoop? A Yes sir,
an iron rnilihg.
Q@ On both sides? A Yes sir.
There was no oﬁher gstoop ad joining if? A Tlo sir.
The stoop stands alone theré° A Yes gir,

The stoop of the next house, is that near 1t%

What did you hear those girls say while you ware there?®

[ - did not hear them gay a word.
3at there mute? A Yes.
never heard them sneak to Keating or anyone? i
i0 81T, §
2 * f Y ting you went down the steps é
1n% 158
And YO epoke tolennedy and Sweeney? A Yas.
did vou say teo them? A I sald, "Come on in.”
4. “I% 44 ight." said, "YelH,K MNiokis) aid 1%
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Q What happened when you got up on the stoop® Who
went first? A The three of us wont np topether and two

vent in and I stood out on the stoop thera.

when did you 7o intec the building? A I 4id not po

ingide of the hall at all. T wae out on the .getoop thera.
3 You never went into the hall? A lNo sir, 1 did not.
T 4id not po into the hallway at alle I gtcod right on the

sweeney, :
e toop there, and/fulcahey'unﬂ‘nickish went ingide.

. Q@ And that left what peonle on the stoop? A I don'$

know where ¥ennedy went; I did not teake notice if he went

inside or went down off the stoope.

what 4i¢ the girls do when you three came along?

™ o 4 o 2 |,
& o =) v U 31 e T v | .
4 o . oo 3 " o \ ¥ -
o tThi ? I was not nayinr any attantion to
*irliSe

fou 8at on the stoop and paid no =2 ttentién to the
o sir don't know the rirls.
hi? A Yes, the 7th of Tune,

did nct pa: an 3¢ ante on the weather with

11w s8obe { nig time? A Yell [ was

-
vy
C
r-‘.
,«'.
a2
b
»

14 besn drinking continually all day® A A% the
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€ Why 4id you not po into the Club house® A I don't
know, 8ir. I seen these two walking in together and at

first, just for the moment I etood outside.

& You were asked to Bring them up? A Yes. He said,
"Come on bring them in".

Q@ Keéating was your friend? A Yes, as much as anybody.
alse. He is a friand of Frank Kennedy's and Sweeney, as
I heard. They are sunnosed to he frisnds.
You never_henfd of any trouble between Keating and
him? A I don't think Xeating liked Sweerney. They never
4id agree.

Then why did you ask Xeating if Sweeney could geo

in? A T said, "Is it all right?™ He said, "Yes, dring
"j 144
A LA e
111 rieht for t9 A To bring them in.

why you chould you bring up at that 0lub house 'that

ight? A e Jjust happened to pass there and we were ine

0 nol ting* A Yese.
u spoke fTirst? A Yes, I said, "Hello".
t did vting 8ay? A He said, "Come on inside,
i "
J »
Q@ You 414 not know there wags any heer there? A HNo Birs
onNd o bot 3¥ - 4 o g
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Q@ But there was lots of beer there. A I told him I
got two friends and he said, "All right, bring them {n."
@ He could see your two friends? A  Yes,
Q  After he said it was all right to bring them in,
why didn't you bring fhem an? A I‘went down and I told

theme

5
‘

You went ag far as the top step? A After lickish

=

s2id it was all right went down to_tell my friends.

Q@ Then youw aent back with your friends? A ‘Yes.

Q But yon carefully stayed on the top step? A Yes,

Q Why 4id gou not zo in to get beer? A I don't know;
it was just &t that moment I did not go imn, I dqn't know

why. . T did not have any suspicion of nothing.

( Had you suddenly lost your thirst or your love for

r? Hoe
& Had you ever refused a drink that day before? A Neo,
-- 1 wa ing To go ine
You drink every chance you get? A YeB.
A
0 here was free beer and you had been buying your
beer all day? A Yes.
ind 1 thers" L YeB.

a

lenty of money? ‘A Yes.
gven if you were not working®? A Yes; they had the
neye I 4id not have no money.

ince to -7t plenty of beer and yonu




Q@ You let them po in® A Yes,
Q‘ How near to that door 4id you po? Tell us thate.
A There is 1like on this plan a 1little partition from the
door to the stoop.‘
Q@ You mean a regular door Jjamb? A Yes,
& There is door way there® A Yes,
€ A wooden door? A Yes.
Q And there is a frame for the door? A Yes.
Q@ That is what you mean by the partition? A Yes,
< You say there was a step 1eading_up to that? A Yess
Q@ And there was a flat stone for the top step of the
g8toop and then right in the doorway there was another stone’
suprose? A No eir.
Q Or was it flat with the top step? A Flat with the :
73
top of the stocpe.
There was no rise at all? A Nos %here was one rise
before you go into the luorﬁa;n
From t 0 step? A No. Here is the flagstone
1d  the before yo o intoc the door there is another stap
ke o
hich one were you standing on? A (On the top,
op, before you go into the door,.
that in the doorway? A Yes, it was in the door-
/a Qe
» know what I mean by the doufway? A Yes,
Y ow what fthe ?um£ ig? No sir.

122
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(At the reacuest of the Court the officer opens

the court room door and pointe to the door Jamb).

Q@ That is the jamb of the door. Do you gea whare

his hand is® A Yes.

&

That is the jamb; do you understand that? A Yes,
where you go into the doorway, yes.
(. There are wodden sides for the door to come into,

and where the lock is set in? A Yes, like the frame work.

e sides, as deep as those? A Ho.

33
i
O
=
2
@
o
®
3
. J
e
=
@
m

Q Show the jury about how deep. A About that wide

(witness indicating about 10 dnchaesjy.

Q What was the color of that door? A I couldn*t exactly

tell; I think it wacs black, if I ain't mistaken.

Are you sure it was dark, or was it light? A& I
could not swear,
Q I want to know where that jamb rose up on the sides

of the door; - was there a rise from the top step clear intoe

was
the room or hallway, or/iz juet - a flat face? A  After
go up on the stoop, onto the stoop there ie a flag like.
Then you go into the doorway and there is another 1ittle
L8P
And that is like in fke doorway? A Yes.
hich of those steps were you standing on? A Like
longe ide of it,

n the gtoop.

o

701 18 on the St(‘)! ‘ 1§




were sitting®

and I was back on

124

You were standing on the sume place where the pirls

A They were gitting on the edge of the stoop

the stoop, like where that partition comes,

the jamb. ’

Q@ I want t¢ know whether you were in the doorway
along the atoop? A In near the docrway the"é, l1ikes 1
was not in the doorway, no.

@ You are auite sure you nevar went 1neidé of the
docorway? A No 8ir, not inside the dcoorway.

Q How long did yon and those two girls remain.on the
etoop? A ‘I did not take notice how long those pgirls sat

on the g toope.

o
v
. e .
v Ne a N9
™y
R
7,
wtice
i 9
ki e

How long did yon siay on the stoop; - the girls were
fore you? A Yes,
1@y were thare when you camé there? A TYes.
nd they 4id not go away? A4 1 did not notice that.
You were on this esmall stoop there but you did not
ther the pirls weant away or not® 4 No éir.
fon are quite sure no other man was there on that
A did not see any other man.
) ould ‘not help but sse if hhere was one there?
toop was only about five foet wide®? A \bout
oW how much five 189 do sir,
ur hands what ven 1 five fent 18
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about. { That 1s not five faet, that tadle. (pointing
to stenographer's table).
Q Mark out a epace ac big as the stoop was.: A  About
from here to fhore (indicating defendant's counsel's tabley
which after maqsnrfng with a tape meagure is found to be

£

52 inches long).

e

b IR. ROSALSKY: The inside measurement is 3 feet,
one fnch, but that is the door.
Q Just show ue, accuming that is the stoop, the place
you have marked, show ug where each girl was sitting. A
bown here is fhe flag like, and at the end of this flag there
is iika a top step. They were sitting on the top steﬁ theré,.

right on top of the flagstone.

N

Q Just put ¥Mr, Cardoni and lMr. Brothers in the positibn
where the girls were. Can youn locate the girls? A 1 did not
gee ﬁbem until yesterday.

Q@ Let us say Mr. Cardoni is one of those girls. Show
on about vhnt_wfft of the stoop they were sittinge. A They

were gitting on thie side, one girl here, (indicating) and

one on this side (indicating) so that yon can leave & passage-

Ve 'hey wer e just sitting down like that (indicating)e.

\nd about that much space between themé A Space .
ough %o le*t you ine

How much space betweon them? A About that much
indicating about 3 foeet spacel). I stood right behind their
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Q You d1d not stand hahind both? A No, I wae behind
one of the girls.

Q You are f@*to sure t%oﬂ did not have chaire? A Yes
gir, I am auite sure they did not have chairs.

Q@ At any time that night while yon remained there? A
Hot while I remained there.

Q@ And you never left thvt'stoop from the time you were
there until the shooting? A Yes sir, never left there.
until after the shootings ntil I seen Sweeney running out,

then I left.

~

Q What were youn doing when you heard the first shot?
A I locked into the hallway. Then I seen a fellow coming out
gimping.

Q What were you doing when you heard the first shot?.
A I was out on the stoop.

Q What were you doing on the stoop? A I just stood
there.

Q And you never gaid a word? A No girs
hare leaning apaingt the house or standing

there? A Standing risht there. I was not richt exactly

v

leaning, etanding there, loocking into the hall,
i You stocd with you back to thoee girls then? A Yes.
& All the time lcoking into the hall? A4 Yen.
Q Will you state teo the jury why you d4id that when your

friendg went in and you remained standing with your back %o

the girls, locking into the hallpy A y wenld
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have want into the place, only I Jjust stood there for that

minuate. A8 80 n ag Swerney went inside I heard the shot.

s

Yesterday yon said it waes five minutes, 414 you not?

A No 81T

9
-
-

3

w
3
=

e
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Q Cne mintes

Q@ And you heard no noise? A Until I heard the report
of the pun. ' |
Q lﬁi heard no quarrel? A Noe.
Q There was no loud tolking inside? A I d4id not hear none

Q Wwell, yourconld have heard %% A If it was loud

enough. It must be very loud tolking for me to hear it on

the stoops
Q@ The doorway wae only 10 or 11 feet from the s=toop?
| bout 10 faet.
Q@ That is the door from the room® A (HNo answér).

And the windowes were oren? A I don't know.
H"ow many windowe were in the Club house, loocking on%
on the gtoon? A Two =7indows, I think,

You don't know whather they we s open or n0%® A Ne,

» I 414 not take mar~tieular notices.
v T i ! " :" . :\ .i’jf.-t
Yo gard no excitement® A Hoe
6 5‘;31 thine, yvou noticed was that you heard a shdt?
a YO8 .

fou were looking inte the hallway? A Yes sire




-

Hadn't you observed anyone coming inte The halliway,
if you were looking in? A Ho, I was on the side of ths hall,

;0ld ma yon were locking right intc the hallway.

firset went up was there anyone in that hall=-
Only liickish Keating was standing in the hall like.

In what part of the hallway® A On the top of that

And you don't remember when he went away? A When

y, Kennedy and.I came up on, the stoop

he went 1in.
So that when you were ctanding in hehind the two giris

tc them and locking into the hall there was

low soon after that did anyone appear in the VQ11Way?'
on as I went up on the stoop with Frank Kennedy &ndz
Sweeney, Keating wag st ﬁd%nf theres Then I beliéve Mulcahey
ing Uﬁ;j 'hey said, "Come n ine™ They brought him

Like. ‘ney had him under -each arms

18 ont toc the stoop? A Yes,
And they drag~ed him into the Club room? A Yea.

Q 1 want to know when they reappeared in that hs

[

lway?
A When they came in the hallway arain?
Y88, A\ 1 geen Nuleahey and Co 1in8s come into the

nalivway a in and whan 8Sweepey was pni ong g th




fired the shots at him.

& You told me it was a shot that called your attention

to him in the hallways A 7Yes

- “ L

Q Did you see anyone in the hallway before you heard the

-4

shot® 1 Not before I hesrd the shot.

b
s
C
-
=
(¥
p—d

ooking into the hall how 18 i1t you did
not see them come from the Club roocm into the hallway® A 1

A

did not 8¢ anybody come out until

=

heard the report of

fou told me you stood with your back to the girle

cing intoc the hallway from the time you got there? A Yes,

seen lfuleshey come cute

]
bt
H
m
<t

.ie when you

went up? A - No, when me,
2 ¥ 10 Aglot .I';U‘ e d. :f wWwen t ¢! 1, -
when youn three waent nup they went in, Sweeney and Ken=

54 jant intoc the hallway? A I don't know if Eennedy

ne I seen Sweaney, this here Mickish Keating abd this

e
-
s
-
«?
a
.-
<
.
e
L

ou don't know where Sweeney went? A He went into

-

vou do not evidently understand my aquestion.. They went

thay went from the hall into the Club room?

/ou know the difference betwesn the hallway and the

¢ Qon't yout A 1608«

Then the hallway was empty, wasa't 11% A\ Yes, whej
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they went in.
Q@ And you were looking into the hallway all the time?

A Yag sir.

Q How socon after they went in d4id anyone come cut inte
the hallway® A About a minute, at themost. As soun as he
went in I heard a shot.

@ You heard a shot fired in the room? A In the room,

yes

L47]

ire Then 1 éeen the fellow . coming out gimping and ge

out into the street.
; /

Q Who was that? A This Bgan, as I csay, he came outs
Some fellow came After him and dragred him back and just as

they brought him back I seen lulecahey and this Collins com=-

ing out with Sweenay, as goon as they brought Egan back into

¥ 1. PN AR
tne v O0OMe

3 What did you do after the shooting? A After Sweeney

ran passed me and gaid, "They have got me."™ he ran past me

ton and Greenwich streete.

You didn't go to the same saloon he went to® A Ho,
I went down Charleton and Gresnwich,

Then you were arrested? A TPive ddySQ.fter'tﬁe

2 oy
SNooT] it e

You vere charped with this crime yourself, weren't

you? A o sir, I don't know. They 4id not tell me I wase
( 1 A t 1 t‘
ihat didthey tell 12 ik They teld me 7 was with

dovwin to hhe corner into the saloone Then I went down Charle-

alomaial
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oweeneay the night of the chocting and asked me 1f T knew

about it and I told them.

@ Have you.ever had any trounble with Idcahe y? A Yes

RRECHI P U120 211
8ir, about 10 years ago we got into some 1ﬁt118 trouble. I &::%WT -
i : oy
can't remember everything that haprnened then.. It was May 4
10 yoar; 280
& But reoentiy have you had any trouble? A No, I

naver hai no trouble w ith hime .; |

THE CCURT: Any more questions, Mr. Brotheré?‘ » §

KR, BROTHHRS s ane, your Honore |

THE CQURT: My. Barra, have you any quéstionS?' |

ﬁﬁ. BARRA: None, your FHonor.

Q. Who went off the stoop first, you or these girls®
A I don'"t know. I didn't sece them after Sweeney ran out.

ney must have went away as scon as he went into the rlace.

3Y MR, BA :
i Before the shot was fired they were away, you mean?
L T Bold don't know if they went avay before the

viots, I %urned my back and paid no more attention to thems
3efore Sweeney came out the girle left the stqop?

A When Sweeney went past I d4id not see the *irls on the
stoop. n wweeney pasted me I was on the stoop. He ran
past me down the stoop and I did not see neo girla then.

uhy didn't you po with Sweeney? A He went past

W in't you go with Sweeney® Didn't
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was seaking help® A I asen the shots and I was afraid
of petting shot myself.

Q But the shooting waes all over? A Mo, they kept

firing shots when he went out of the hall.
Q When you went down to the sidewalk d4id they keép;on
firing ehote? 4 I 4id not see them come out to the sidewalk
after that,
BY MR. BROTHERS:
@ Vhy didn't you go into the saluvon to help Sweeney,

or go along with him? A I was afrnid of getting shot when

-+

Q You kept locking in where they firing? A Yes.
fou were in the line of firdng? A o,

-

Q And you never moved? A No, I let him pass anct after

-

he pasced me I tcld the fellowe in Charleton and Greenwiach

you 2o along with Sweeney to the corner
aloon’ A I don't knowe I 4id not go along with him.
a2 not concerned in the shooting itself, were
you? You 4id not tw}; wny part in it®* A No sir.
id not hring Sweeney there tohave him shot® A
r., I 4id not,

61 t the first time you were in that Ciludb house?
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& How long have you known Mulcahey? A For awut 10
years, I puess, or 1ll.

Q Wwhat wag the troudble you had with him 10 years ago?
A I was a child about 10 years old, and there was a shoemaker
at Varick and-Canal Streets. 1 remember taking a bieycle out
.0f there and I got arrested for taking it.
Q@ You remember gtealing the bicycle® A4 Yes.
Q@ By ta¥ing yon mean stealing it% A Yes.
Whet 4id Mulcahey dd? A I don't know. He got arrest-‘

ed and I was brought' into the Criminal Court building.

"
i
[
oY
=
ct
i
4
@]
6]
oy
l
4

he was the one that stole it; and you

4

did not steal it, before the Grand Jury? Isn't that the charge

O

you made? \ I stole the bicycle I said.
y gsaid you did not steal it but that Mulcahey d4id

steal it A1 Gon't. remember saying that.
& You tried to ret out of it yourself by putting it on

uleahey? A o sir, That was ten years sgoe I don't remember

te
Did Mulcahey ever refer‘thﬂt in the ten years? . A No .
'here was no reference ever made to that® A Nos
How ever did youn remember it so well? A I happened
' ng when you asked me was I ever arrested with
1llecahey, that was the first ’ime”T wae arregted.

-‘-‘d t 4 31 4 s rime .,
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iR, BROTHARS ¢ I think three boys were arrested.

O

Do yjou know where Keating livese? A 16th Street.
Q' You have known him, and met him, since those ten years® |

A Xeating and Muleahey.

«

Q Mulezhey? A Yes gir.

Q Youn never had any fight with him? A No sir.

Q About this matter? A Noe.
Q@ Yon never raferred to 1t® A Nos.
€& You never made any threats sgainst him? A No cirs |

Q Did you ever hear "ulcahey eay or do anything te

P

Sweeney bafore thies night? A I never seen him do anything

or hear of him doing snything.
You never t2lked to lnlecahey abhout Sweeney? A HNo sirs

Lsar

Did you ever Sweeney say anything about him? A o,

-

intil next day down in the bungalow.

Before this shooting, you mean? A HNo 8irs

o How sbout Fennedy? A No gir; Xennedy used to hang

sav you went to ZElmira® A Yes.
?r*ond of XKennedy's algso? A Yese
on o very intimate friepd of Herinedy? A Jusst
vaeney, to NMuleahey and Keating.

Don't yun know snnedy was an ex-convict alseY A Yes,

tate'e nria © ¥
. & prison® i Yes.
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Q For whate A 1 think 1t wae stealing a load of
goods.

@« A horse ana truck? A Yes,

~ R

He was a truck thiefe A He must have bean when he

po

& Didn't you know that? A 1 never he stole a truck.

want \Q avay to Sing Sing.

o

R You saw him steal it, did you? 4 No, I heard of it.
Q@ Is thut the time he was sent to prison? 4 ©Neo sir,
another time.

Mhat

w 1Nat

made no differencs to youy; he was o good friend
of yours notn‘thst"nding the faet he had been convicted?

A Not that he was convicteds I took him as a friend as I
would take anybody else that was convicted.

How long had he bheen ocut of nprigson on June 7th?

don't know. 10w "he wae inSing Sing prison for
3tealin load .
That is not very long apo. iA. I don't remember
n A Ue

i1th him all day on the &th of Tune, you

% nnedy viags not with us on the 6th of June, - He was
; 8
\ n alone on that day? \ No, me and
) and Sweeney's wife were down to Staten
na i .

*ison? A ot that know of,
A },":L"e
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Q@ You knew his reputation® A- Yes.
x He went with you on the 7th of ’ﬁne? A Yesn.
Q Don't you know how long he had bheen out of prison®
A4 No sir.
R Didn't you ever hear any discussion about a witness
against Kennedy? A No sir.
& Yon never heard of any nlot to kill Sweeney? A No sir.
& You a re quite surevof that? A  Yes sirs
THE -CCURT: 1Is there any other line of investigation?®
MR. BARRA: No. |

"R. BROTHERS: Vie have nothing further.

&

P
[
=

CCURT: I think we wil) take a recess until
two-fifteen P.l.

THSZ COURT: Gentlemen of the jury, we will take a
recess until 2:16 P.M., in fhe meanwhile you will be
ecareful not to discuse this. case with anyone, zam'i~ you
must not form ﬁow axprese an-opinion as I have told you,
concerning the puilt or the innocence of the defendant
until the matier is submitted to you by the @burt, it
it should b ubmitted to youe The tTime for a decision
ig when you retire, after the case has bheen subhitted

to you id not before that.- Keep an open mind on that

quaegtion until then and come bhack at 2:15
W RECASGS » 1d P, M, »
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at the cloge of the entire case.

THE CCURT:

“

I will deny the ﬁotions.

b La®)

IMRe ROSALSKY: B&xception.

miIR Astrom
L1ty JL\.T-. .

0
re-0-8n the case and

allow you to doc 80

-~

‘:"!D.

] ROSALSKY: No, the dcfense

Lt
@D
m
ct
m
B

Both sides sum up tc the jury.

The Court charges the jury.

made at the close of the People's case and

In view of the circumstances, if you

rut your defense in, I will

15$%
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PBOPLE ve. MULOAHEY. , g

OHARGE T0 THS JURY.

THE OOURT;: ‘Gentlomon of the jury. the indiotnout
in this case ohnrgog the defendant with the orime of
murder in the first depgree. |

It is allepged that this defendant and one other
person, in the County of New York, on the 7th of June.
1917, with force and arms made an assault upnn ol.A
Michael J. Sweeney, wilfully, feloniously and dt,thhir
malioce aforethdught; and that thoy‘pointod at and ﬂli&iﬁ
charged at said Michael J. Sweeney a nistol wilfully,

feloniously and of their malice aforethought and a1d

thereby inflict a wound updn the said Sweeney and that
wéund'waa a mortal wound of which the said Sweeney died
on the 8th of June, 1917. ]

- And so the Crand Jury of this County charge thaf'
Kuleahey and the other person named, the sald Michael J,
Swodney in the manner and form and by th§ meAns afbro-v
gaid wilfully énd_felonioualy ofrthoir malice atbrothought";.
414 ki1l and murder apainst the form of the ﬁtatuto 11_ 
gsuch ease made and provided and apgainst the pence of the
Paople of the State of New York and their digaity.

You understand that the indictment ie the charge
that {8 made against the defendant, It 18 not to be
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rordrded ag any aevidence of muilts Tha fact that the
defendnnt hne heen arrested and indicted must not bhe
piven any weipght by you in detormining the question of
his railt or his 1nnooener That must be established by
evidence. This Court is estnblished hy law to hold the
1nveet1yation or trial which resulte from the indiot-
ment. The indioctment, therofore, be1ngieimpiy a written
accusation, must be kept in mind by you merely for the
purpose of letting you know what the charge e

The Statutee referred to in the indictment are
very clears

Section 1047 is defined as follows::

"Homicide 18 the ki1linr «f one human beiqp by
the not, nroenrement or omission of ﬂnother."A '

| S5ection 1545 de"ines the d1fferedt kinds of :

homicide. |

"Homicide is:-

le Murder; or,

2. lianglaughter; or,
De fycnéuhlo homicide; or,

4. Justifinble homicide,"

t at3un 14 deinos murder in the first depree.

"The killing of a human being, unlees it is ox~-
cusaable or justifiable, ié marder in the first doﬁroa,

vhon oconmitted:
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1, From a deliberate and premeditnted design $o ef-
faot the death of the pniuon ki11ed or of another."

T™ers are other cirenmstances under thich murder

in the first degree may be committed, but that is the
only part of the stntute that concerns this cnse, so that.
I shall not hurden you by reading the others.

Under our law, where an indictment is returned
charging a man with murder in the firat degree it 1is
within the nower of the Jjury, if the evidence warrants 1#.
to acquit him of the ¢ -ime of murder in the first degree
but to find him guilty of some lower degree of the orime,
80 that I shall eall your attention to Seotion 1046
which defines murder in the second degree.

"Such killing of a human being is murder in the
second depgree, when committed with 2 design to effect the
death of the nerson killed, or of another, dbut without
deliheration or premeditntion.”

Section 1049 defines manslauphter as follows;

"In a care other th'n one of thoae'quoittod is
Seotions 1044, 1046 2 4 1047, homicide not being Justi-
fiable or excueable, is manslaughter."

Section 1050 defines manslaughter im the first
depree, -

"Suoch homicide is manelaughter in the fi-at degree
when committed without a desipgn to effeot death;

ls By a person engnged in committing or attempting
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to commit a misdemeanor, nffecting the person or prop-

orty either of the porson killed or of anothere

2¢ In the heat of pascion, dbut in a oruel and ummeunal
manner, or by means of a dangerous weapon."

I shall not, unless ccunsel for fho defendant re-
quests it, call your attention to manslaughter in the
gecond dorroo.‘AYon must either find fho defendant mu'lty
- of murder in the firet dercree of murder in the second
degree or manslaughter in the first degiee or not pailty.

Section 1041 provides ng follows:

"No person can be convicted of murder or lanalangh---
ter unless the denth of the person alleged to have been
killed and the fact of the killing by the defendont, as
alleped, are each established as independent facts; the
former by direct »nroof and the latter boyold'a reas~
onable doubte"

The first thing that the People are obliged tp :
prove in & conge of this kiud.?iho 4114ng of the deceaseld,
-- the death of the person a)leged to have deen killod;
and they have called your atteantion to thé testimony
of Dr. Schultse and of the officer and the other parsons
wﬁo saw “weeney before nnd after he waes shot, as 1t s
gaid by the People, Dy Schultse testified as to the
cause of death by runshot wounds, such as he desoribed.

That 1e known ag the roup delicti, the killing.
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That has baen proved by direct testimony, by eyewitnesses,

R

by people who saw 3weeney alive and people who afterwards :
saw him derd, 80 that the defendant's attorney in summing
up said there wes no disputo that Sweeney had been killed ™ —+

and killed in the manner alleged hy the People, -~ that is

by pistol shot wounde inflicted by the hand of some persons

The People claim that they have further proved the A
¥i 1ing by the defendnnt by evidence safficient to seatisfy i. |
yor. of that fact heyond a reasonable doubts. The‘doro
proof of tre killing by the defendnnt would not be snf-‘ e
ficient tu constitute a erime, bocause there are some |
xinde of homicides that are excusable or justifiables In
this caze the defense is a denial that the defendnnt had
anyt%inﬁ to do with the killing.'.The killing would be
justifiable if committed in self-defense, or pursuant to
the judgment of a competent court or by én officer in
the rerformance of his dutys

section 1045 defines excuscble homicide:

"Homicide 48 excusable when committed by accident
and misfortune, in lawfully odrrcoting a child or sorvant,-'iv
or doing any other lawful act by lawful means, with ordin-»

ary caution, and without any unlawful intent.”

The "euple here ckim that there isnot evidence that
this homicide as excusable or Justifiable, and there is
ne evidence thut it was done in self-defense nnd that

therefore it was & crime and must be repgarded either as
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nrdo:in/thctirut degree, or murder in the seocond /VZ'
degred or manslaughter.

If you find, thoroforo, that Michael J. Sweeney

was killed by the defendant and that the killing of him

constituted a crime, wae not excusable or Jnstitiahl@, you
must fix the degree of the orime. In the first place ybu
must establish whether the killing constitutes mirder or
manslaughter, and the escential difference beyween those
two,orimea is that in murder there must be an 1ntont to J
kill, Manslaughter is a killing wilhout the intent to.
kill. If you find that the killing was an intentional
one it will be murder inm the first degree or murder in
the second degree. ;The difference between those two de-
grees of murder ie that murder iﬁ the first degree, as
the statute saya,/;;rder aé the result of a deliberate

design and a premeditated design. Murder without de-

liberation and premeditation would be ﬁnrde: iﬁ the
cecond degree.

The quastiod arises as to what constitutes pre-
moditation and délibqration. Well, those are old terms
that have beem adopted by the itatutb from the Common .
Law, the old law, which existed before the present statute
defiﬂius marder was in forece. The law does not redniro
that such deliberation and premeditation ahaliloxilt tb?

any great length of time before the srime is committed.

In the case of Leighton v. The Pecople, the Court said;:-
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"If, therefore, the killing 18 not the inestaft

effect of impulse, if there is hesitation or doudbt to be

overcome, a cholice made as the result of thbught. how-
ever short the struggle betwesn the intention and the not,it
is sufficient to characterise the orime as deliberate
and premeditnted murder."
In The “npﬁﬁa Ve Ma jonae, thn‘idurt said:
"Inder the gtatnte thare munt bo not oaly an in-

tantion to kily‘bnt there mast also % a doliborato‘and

premed itated des’rn %¢ kill. Such design mmat precede

the ¥4'1ing b7 some appreciable space of $imey hut the
time nead not he lonps It must be sufficient for some
réflnqt*on and eonéiderﬂt*on upén the mntter; for the
cholce tc %4111 or not to kill, and for tha formatfon_of .
a definite purrose tc kill, And nhen th@_fimo is snf-
ficient f« thie 1t mattere not how brief it 1s. The
human nind adte 7ith celerity which it e nomotin@a in;
fusnibie tv meznure, 2nd whether n %alfbornte and pre-
maditnted desipgn to kill was formed iust be detarmined
from 2l1 the ciroumntances of tha oase,"

'“h-}'-‘ L

‘g, 1t onet be £oternined By thae jurys You
met ?1nd from 211 the evifenas i n the oace whother therp

wag o 8 eliharate ol premolitated deeisn to kill Sweeneys

12 you find t'at thare was, nnd that he was killed ia the
O »Y }« oiit of that Gd!,‘,‘:fn' why his kil114ar would de

purdey So t¥ Clivrm: Aanred ; i DRYE n0e raned




- in 1%, whoever counselled or advised, alded or abetted

in the killing in that manner whether he nctually fired

the shot which caused death or not, would be ruilty

of murder in the first degrea,

If you have a reasonahle doubt as to whether there  ThT”M1y;;7
was premeditation and deliberation in this case, 1t will
be your duty to acquit the dofondanf of that degree of |
the crime and then to consider the next degree, murder inv

the second degree, which ig a killing with intent to

Akill. but without deliberation and premeditation.

The question may arise as to whaf is meant by
"intent", Intent is the operation of<ono'é m&n&, It

cannot be seen itself; only its physical manifestation

ﬁoan be geon. If o man plaoced a loaded ravolver in close

proximity to the person of ahother and intentionally
' pulled the trigger and drove the bdbullet into the body of
the man who diee in consequence of the aot, onrvlﬁw is
that you may £1nd from what the mam 418, he 41d 1t with
an intent to kill, because the killing or death vould'bo'
the ofdinary, natural and reanonahble coneequence of such
action. If you saw n man come up to another on the nt:ait;
and drive a dagper into his heart and the man who was
gtabbed should die, you would be justified logioally and
legally 1in findlns that the hnn who 414 that klllglg
intended to do Jgst that thimg, that he sought thj death

of the personm killed: 8o that if you helieve that this
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defendant or anyone else fired the shots from revolvers in

the manner testified to in this onse in olose proximity

to the body of Sweeney, that these revolvers were deadly

weapons and that Sweeney was killed in that way, that is

evidence as to the intent of the persoms who 414 the
shooting; and 1f that intent was not accompanied with pre-
meditation»and doliborat!dn.lif the assailant acted with-

out deliberation and premeditatiom, that killimg womld

" not be murder im the first degree, but murder in the |
second degree., On this gquestion of intent it was said
in the case of The People v§ Conroy, page 77, 99 HeYe:

"It is suggested that the defendant had no motive

for killing Keenans To this it ie auf!iaioaf to say thgt

he had no apparent motive for killing anyone, and there

is no evidence tendihg to show thaf he intended to ki1l

gome other paréon or that he 414 not intend to ki1l the

person whom he actually killed. The existence of malice

ie to be inferred from the perpetration of the deed.

The corrupt disrepard of the persom and the ‘lifo of an-

other is precisely the dole of malice, the dopmvod_. and

wicked purpose which the law requires and is content withe
In capital as well as in other cases 1t must be

held that & person intends that which is the natural

and necessary oonsoquondo of an act done by him, and unless

the act wae done under circumstances whioch preclude the |

existence of such an inten®, the jury have a right to find
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from the result produoced an intention to of!oot it.

146

Whenever intent is made an element in determining the .

character of an aot, it is in acoordance with our general
observation and experience to infer ite onint;ndé byi
reference to the laws which have usually or generally bdeen
found to ooutrél human conduot. Indeed, this is tho‘only
method by»whloh the {ntent oén be made to appears The

intent formed is the secret nnd silent operation of the

mindy and the only visible manifestation ie in the accom-

plishment of the thing determined upons The individual

whbso intent 1g cought to be ascertained may remain uilopt’
or if he speaksy may and'prdbalby will if he has a ori-o
- to conceal, Spéuk untruly; and thua'the‘miad ia compelled
from necessity to revert t@ tho actual phynioal ianltont-
. ation of the intent exhibited by the result produodd as .
the safest 1f not the only proof of the faot to‘bé ag=-
certained. This rule is always apnlied, unless from
the oifoumatanooa of the oua;. it affirmat1vo1§ appears
that the will of the actor was subordinate to some
control*ing and {irresiectable onuse precludiag the eax-
iatence of any voluntary mental aotion."

In other words, if » man be in possession of his ¢
faculties you may infer that he {ntended to do the thing ',€°
that he d1d., If ke killed » man and the ciroumstances

showed that the death was she natural and almost inevitable f
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result of his act, why you have a right to find that he ¢

. umna.a to kill him unless his mind were overwhelmed
by paseion or so affected by intoxiocation Wg that he could

not form an intent. and then the k{lling would not be

murder, but manslaughter.

There 1-/::§donoo in this oase as to ‘ e mental . 1
condition of Muloahoy. - You may find fhat he was in
rossession of his faculties unless from the ov;donoo | ?
prodnced before you and the circumstances established

by the evidence there is 2 reasonabdble aonbt'ne to that

facts Insanity or intoxication are ¢ircumstances whieh .
must be established by evidence. There is mo evidence

on that point in this cnsey and in the absence of ovi- '

dence you may find that he intended the natural come

sequence of his aocte

| The word "motive"™ had been used in some of the -ﬁ
selooctions that I resd to you, and alee by the Cn!iadllx'i
attorney in his sumcations It ia olaimed that this de- E{
fendant had no mofivo to kill Sweeney. Well, the law do
not require the Pecple to show whether he had a lot!vi or
nots The lgw doen nbt rooopnis§ any right on his part
to kill Sweecney exce;t ln.solf~dctouoo. but tho:e ie no
evidence here that this kil 'ing was done in seXf- def
witfioUt ewidonses. lo man has & right to take the 1ife
of nwother under the o!roulltaioot testified %o in this |

cases HNow, what the law conocerns iteself with is his
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intent, If 1t be oclearly proved that he intended to Xkill

kd

him, the law dces not ocare what his motive was. However,

the People may always prove motive, if they can, beoaunse

it may throw some light on the existence of intent, or the
non-existence. Proof of motive may aid in dooiding the
question of intent, or the absence of notivo may help yoﬁ
in determining whether or not there was intent to kill.
But, if the identity of the porsonm who 414 the killing 1s
clearly established the question of motive ie not natorf
ial except as an aid in deciding the question of intent.
But {7 there is sufficient evidence of intent, notwith-
standing the failure to prove a motivo, that is all the
law requires, In other wordse, you ehonl&*fcolarc the

defeniant not gullty, merely because the Paople failed to

prbvo motive . ghether or not Sweeney had 6f£onaea hies
aseailants or whether they dfsliked Sweeney for any
reason, iho law gave them no right to be his exeoutioners,
- you understand thate They may have thought fhoy were
doing a splendid thing in killing Sweeney br they may
have sought revenge, but that woul@?géltlfy the killiag.

I 4o not say thie defendant killed Nu. yoh understand ; i
I merely say the law forhids augh killing and oallp it unrt_ 4
der or manslaughter as thecase Qny bes The question of .
motive and intent were disoussed 1 tho_fahoul I‘linoaq:‘

gnse by A great Judge, Judge Werper, who said;
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"In the popular mind intont and motive are not

infreauently repnrded ae one and the same ‘hing, In law

there 1o a olenr distinotion between thems MNotive ig the .
moving power which impele to action for a definite re-~
snlts Intent is the purpose to use a partiecular meana»to~
effect eudh roeults When a orime ie clenrly shown toc have
been committed by the porson ohnrged therewith the

be ) ,
cueation of motive may/ of 1little or no importansce. 3But

eriminal intent i& nlways essential to the comuission
of orime." ‘

That is, 1f a man hategahother and seekirevenge
apainat another that congtitutes what we'oall»a motive
that induces men to commit aots of aertain kinds. And
then 1f that motive canses a mon to make up 'his mind to
411 another and ha takes n revolver for the pu:poao of
ki1liing and dischwrges thgt ravolver nf him in order o
kill‘him, why -that is what we oall the 1nfont, shoottﬂg"
for the purpose of killing, no matter what the motive
nay be. Ue read ia the paper tha other day that a father
gshot his d=upghter dodq in Jersey. iihen he took that re-
volver and discharged 1t at her he intended to ki1l here
That was his intent. The law did not givo.him any fight_
to do that, no matter what his motive was. His motive waj‘ ;
we agrume, Yo save her from a 1ife that he oonnidorod

#orse than denths He thought that her conduot wonld lead




her %o a life of misery, degradation and shame, and as

a father he would rather have her dead, as any decent fath-

er wonlds But the law did not rive him any right to kill
his daughter. Do not think that I wish/¥3 believe that
the law approved his act, I merely wish to {llustrate b
to you the difference between motive and intent. When
he pﬁllod the trigper and shot his daughter, a 4 killo&
her, that was hie intent to kill. His motive was not
hargh. His motive was to remove her from misery. His
motive may have been love, wou understand that. I am
simply trying to illuestrate the difference between
motive and intent. |

How, in this case no motive has bion oatablilhédo
That 18 not fatal to the ®eople's ocase. IfAtho identity
of the person who d1d the kil'ing is claerly established
no proof of motive ie required, but the jury may consider
the failure to prove a motive on the question of whether
or not this defendrnt 414 the killing, or secondly, as
to what his intent wnﬁ vhen he killed i f tﬁc.ovidonoo
satifies you that he 414 the killing. If you are sat-
igfied after weirhing all the evidenae that he 414 kill
Sweaney, or was one of those who ki}lod him, that he d4id
intend to kill, then he was pguilty of murder and if thoiogiﬁ‘
wag del'‘beration and pronodltnt16n ags well, 1t would be i

murder 1in the first degree; if a deliberate and nremed-
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- It 12 doubt that 1c bnsed on reason, & reason oconnected

\”\
| /5
itated design har not bean established, the orime womld

be murder in the second degrea.

If you have a reaasonnble doubt as to the intent of

those who shot Sweeney, why the killing would bde man-

glanghter nnd not murder.

Acoording to nur law, after & man ha8 been in-
dicted 2nd bhrought to trial the presumption is that he is
innoceat sand not ruilty. The hurden is om the People to
prove his muilt bejyond & reasonable doudt: »nd 1if thoy
£211 to prove him guilty boyond & reasonable doubt he must
be Cnuitted; The rule is that the avidence produced
by the “eouple must be strong eénough to overcome the pre-
gumnt ion of innocenoe,‘undxtu do that it muest be strong
enough to egatiefy the jury of hié Fpailt boyond‘A'roaa;

onahle dvubt, How whnt 18 meant by reasonable doubt?

#ith the evidence or lnok o; ovidence ,in the ocharacter ot
t*a'wffneEfes, the frnilure tc clearly estavlish all the
afﬂwnnte recuire’! hy law to your eatiafadtion. so that

ot oannot eay that veou nre fully convineed %o a moral
erteinty that the defendant 18 puiltys If your minds are
in that etate, then your minde are in a state of reasof-
able doubt. The rule as to reascanble doubt does not

justify & Juror in bdeing éwayod by sympathy or prejudice

canrice, or by & deaire to avoid doing a disagreeable




thing:. All such thoughts should be hanished from the Ilnlt

of the jurors. You swore that you woudd render an honest

verdiot, that youwould take the law from the Oourt, that

you would not consider the consequences of your verdiot, ;; s
that you would merely truthfully say what you think of the = '~
evidence, and then your responsibility ends. It 18 a vory'

great roeponaibility and on the manner in whioch Jurioi

view théir responsibility and disoharge their dutiou. th§

gafety of the State rests Juet as surely as our own : ‘ J
National safety and honor depend largely on the bravery

of dur aona.' S0 that the juror who would be swayed by any

thought other than the desire to do his duty woundd be

false to the must importent trust that the State can
ever give him, He would be an ememy to society. It woumld
be agreat crime for you to say that this man was guilty
unless the evidence satisfied you that he was guilty be-
yond a reasonable doubt. If, ﬁeoauee you 414 not like to
infliet pain or you were prejudioed for.any reason
agninst any of the persons connected with this ocase, yom
gnid he was not puilty, whereas in your heart you knew he
was pguilty, that would be an equally great qrino. All |
the law aske you to do 18 to be ealm, cool and neutral,

Y n are not lawyers. You are not obliged to look after
the 1ntore§tlof one side or the other. You are to hold
the soales of juntioce even. The Court has a comparatively

animportant part to play. The Jourt merely deoides




on the legal questione that arisefrom time to time, and, »

i{f there be a confliet bofweon the attorneys to decide 1t

The Court must also instruct you in the prinmciples of law

that should pguide you, and I have tried to make them ab-

golutely plain; and then the Court's work ie dones The
Court has no power to find any verdiet and you will-asroo

with me that I have not empressed any opinion whatever es

to the guilt or the innoccence of the defendant,

There ig¢ only one way that fuots oan be proved. e '
Thoy muet he found hy the jury from the tqatimony of the
witness¢$roduoed here before us nr.tron teetimony in the
form pf Ixhibits such as have bhe-n introduced in evidence.

T™e jury must coolly, ocalmly, as I said, neutfally %ithoui o

ény bias, without any thougﬁt aroopt the desire to do their
duty, woiéh all that evidence, and thea each juror wil) :
know in hie héart what impression ig produced on his mind;
And 1f that imprescion is a moral certainty that the de-
fendant ie suilty, that 1is what is meant by proof beyond

a reasonable douﬁt. The law requires proof to a moral
certainty, not tc an absolute gertainty. Absolute aoré
tainty cannot be found in worldly affairs. Soilnt.iltl

may think they are absplutoly‘surc of things, and perhaps

in mathematics there are some things that we may regard

L

1,
1

ng nhesolutely certain. VWe kmow that two and two make folraw

o, £
but when wse pro much beyond that there is no auoh‘“nﬁno- o

lute ocertainty. Bverythimg connected with human 1ife i
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erime you must fix the degree of the orime. If you have

‘he would not be puilty of murder in the first degree; but

s ¢ -

problematioal. You deal with the future, You have

business aquestions to solve and you consider the different

reasons why you thould or should not do a certain thing
in your ﬁnginoaa, whether you should embark on an enter-
prise or not, and you try to convince yourselves of the
right thing to &o and you make up your minds as to what
ie the right thing to do, and you produce what we oall
moral cortdainty in your minds. If the evidence in this
case is strong enough to produce that degree of moral
certaninty in your mind thdt the defendant ie puilty of any
o?ine, then he 18 puilty and you should say so. If the
evidence falle short of that for any reasony if 1t fails
to antiefj you to that extent, to prodnce that.norgl

certainty in your mind that he committed a orime, then

your minds aré in & gtate of reasonable d.ubt and he is
entitled to the benefit of that docubt, If you are oou—i

vinced beyond a roenconbble doubt that he 414 commit a
a reasonable doubt ae to the premeditation and dbliborqtion‘ .

you migﬁt £ind him guilty of marder in the second Cosr.o.
1f you find that he killed Sweeney with intent to kill, or
was oconcerned in the killinge If you believe there s lot'.‘;;
proof suffiocient to aatlpty you that there was any inten~
tiomn to kill Sweaney, why then his puilt would be man~

glaushter #ince there '+ no evidence ‘n *his oase that
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the killinft wne either justifiadble or excusables The /Jﬁr
killing of Sweeney, 1t i=s nanittod by the defense, was a
orime, but they oclaim that this defendant wae not concern-

\ A
ed in 1ts A= I told you, faocts can only be proved by = _

witnesses. You muet not speculate ns to faots. The tuo;ik_

must -be found from the words that fall from the mouth of
witnenren produced her& before you and from'né other -ou:odo
The statements end somrents of coungsel, the arguments thﬁg
may have taken place hatweon 2ounsel, and fho roqarkl ofi\
the Judge on those motions or discussions do not sonoern \X\
you at all, They relante to matters of law. They are not ;
intanded to influance you and they should not {afluence

yous You weigh the witnesres and decide whioh of them in
your opinion are worthy of belief, if any of them are.

In othar ﬂnrdﬁ;_yon have the great poier of paasing‘oh fho
oredibility of witnée:ee. Ivery w@tnoen that appears in ‘
a court room ic not entitled to be believed merely because
he or she takes the gtand and swears to tell the truth. ‘
It 18 for the jury tc say whether they tell the truth, The
whole truth o¢r any part of the truth,  In other Iordl; j!i
may rejeot all of the testimony of any witnesn as inoredis
ble and unhelievable in your op!nlon,.an nawcrthy of bo7 
l11ief, or yon may halieve 1t all, or you may rejeot part
of.ﬂt and halieve part of 1t‘Jnat ae you think the wit-
nege told tha truths A witnoss may tell the truth or a

witnaess may tell what ig not true, and yet A witnens even

-
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gcuilty of perjury and you might reJodt all of the testimony

‘The Court has not expressed any'oplnton and you know the

-ed no opinion on the .ocredibility of the witnesses. The

tradioction as claimed by the defense batween three wit-

when telling what i; not true may absolutely believe in
the truth of his or her stntementas. 1In other words, thoi
may be honestly misthkken. OFf course, if you think a wit-
nees made n mistake, even if he or she intended to tell
the truth, you can ipgnore that part of the testimony and
baiievo the rest, 1If a witness deliberately teastifies
falesely on a materiasl point in the ocase, knowing that he

or she 8o testified falsely, them that witness would be

of such a witneses, although even in that event you would

not be obliged to. Some of the statements made by the wit-
negs might be trno.' So you see how broad your powers are.
You are the absoluto, gole and exclusive judges of the fhotqt_

Your opinion on the evidense is the only ome that counts.

Court has not sought to eway your jJjudgment in any way in
this cnses Your judpgment of the eredibility of the wit-

neegcee is the only one that counts, The Court haa expYest-

ourt merely degires to bringibut the truth,

“In thie partioular case the e apnears to be a con-

negcen éalled by the People which wa: largely on the
queetion of the pesition of Rogers at the time of the
nlleged sh.octing. You will remember Rogers swore that he

was on the stoops. The girls swore that he was no%,
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How the 'resence of “cpers on the stoop is not a material
point in the onga. Fhe mioation hare 8 the killing of
Sweeney; wng Swoeney killed "nd how 7as ho‘killod and who
killei him, nnd were the persons who killéd him nnimated
by & decign to kill him? Did they have a deliherate and
premeditated design and intent tu ki1l him or nots Those
are tho materisl pofnte in the ocane. If Ropers knows 7ho
killed him, if he saw the killing, whéthor he was on tho
stoop or not when the %iliing tcok place, you would dbe
justified in bhelioving hie atory. If Sopars 414 not @meo
t e killing, 414 not s~n tha ghboting. why then he commit-

ted nverjury. I ‘hope I make that noint elenr to youe The

of W

auestion whether Rogers saw 'ha»sh oting or not is mnterial,
He sny he san it. He descrides it. welia the only one
who hae he-n called hare who snaw the shcotings Now, if
he 414 ses the sh ovting, tﬁe nlace from-wﬁioh‘he saw it
is not » material noinf in the cnee, -~ 1if hovhad the
opportunity of fully obeerving the oconrrence snd if he
has tuid you truthfully what he saw, 1f he lied ahont
his whorenbouts at the time, you may consider that he -
told a 1ie on the question cof his ocredibility; you may
congider whather or not suoh lie was the result of a de~
sire tc shield himrelf or sume other person, and to place
the 81nme for the killing on Mulonhey. If the girls kndw

that Ropers was on the stcop and they deliberately tenti-
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fied that he was not, they were liars but they were not

perjurers; beocause ag I said that 1iuot n intorial point

in the ocase. You will recall that they raid thatRogers

went into the house., If they were honestly mistaken on
that roint, of OOdrup, you ocan ignore their toatiuohy as
to that point .and consider their testimony oonoorning.tho
coming of Swoonoj to tha pdace, the _nhunor of his com-
ing; the‘faot he went into the Club room and the fact that

Muloahey wae there., That is all they testified to. If

they saw who d4i1d the shooting and they said they 414 not,
they wefo perjurers and you may ignore théir testimony,
although you afo not obliged to. It is for you te determ
mine whether or not they havé told the truth. 8o that wﬁllﬂf
it w&uld very materially effect the oredidbility of Rodori
if you believe these gir1§ thet he was not on the ntqpp,
stﬁll tpat'in {teelf wonuld not be fatal to the People's
cagse; 1f you believe th:t Rogers saw the things that he
teetified to, no matter where he was ctahding when he saw
them: I hope I make myself perfeotly clear fo you on
that point. If Ropers wae not standing on the stoop but
saw the shooting from another point, he is a liar and he
may have had a motive for hie lying which has not heen
developed. It is for you to sdy whether he 1i¢d.oa that
noint or nots But you might still believe the rest of '
hie teetimony ar to the sh.oting, if, ae Nr. Brothers

claims 1o summing up, his testimony is osorroborated by
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the tesetimony of Dr.}SoﬁnItsq, and by the silent testimony:

of the pistol w.nnde and the coat, whioch it 18 claimed

onanot 1ies As said to you by o unmsel on hoth sides,

you should not act arbitrarily in rojootingytho testimony
of any witness. Yon ch uld proceed with preat deliber-
ation and 6nution. You may consider the motive of a wit-
nees in giving his or her tdstimony. - I have explained
fully to you what motive is, - whether the witnesses

are friendly or hostile, whether they were led by tha*
friendship or by that hostility‘to state either more or
legs than thﬁ whels trnth to you, or to state thin&ﬁ as
true which were not true; their relationship to the

defend :nt and the deceased or to the whole oase; whether

they were afraid to testify; whether they were animated

by fear, or whether they had a deairb to protect some one

else whose 1dentity has not beoqhﬁsdlosod. These arxe
only teetses They are not gived_to you ab roaeond for
rejecting 1%, but merely that youm mey use the same tosts
that we ordinarily employ in deciding on the ceedibility
of any parson in the ordinary affairs of 1ife. The

game rules u\ply'to all witnéssos. Un orosé-oxn@inat1on
it ie alwaye proper to bring out any oriminal, vioious or
immoral aot in a witnese'e ocareer. So that the jury
mmy‘oonatdor that, 1f he has oommittod»a orime ae Nopors

had, they may oconsider him as a drunken, idle, dissolute
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orimes like this are sometimes committed under such

fond nte If you think he has told the truth, notwith-

8&"((.0

fellow, an ex-oonviet, but the law permits him to testify

beocause the truth often ocomes from a véty foul souree, and

oiroumstances that only suoch people have any knowledge of
they. If you were to arbitrarily or improperly exolunde
their testimony why justice would be defeated very often;
go that in the interests of juotioo-you muet carefully and
calmly ooneider his testimony in relation to all the
other facts and circumstances im the onse. You maj con-
sider his character, his drunkonﬁoba, idleness and his

conviction and give it such weight =¢ you think 1t ought

to receive. If you think his testimony should not peceive

any weight why exclude it all and then aaqﬁit the de~

standing his character, why it ies your duty to find a
verdiot accordinziye If on hie testimony and thc‘toati-
mony of ali the other witnesses in the case you are con-
iinoe@ that Sweeney was killed in a oriminal nannor.ana f
that the defend nt wae oonborﬁod in tﬁe kili&ng of him,

you must find hinm puilty, The claim having been made by

the defense that two of the witnesnes for'thq People
contr diot Ropers why it ie for you tb eay whether or
not they Adid oontrnglot him, and.how much weight you
will pive to that contradiction. However, 1t is not on

a material point in tre cases. If they had contradicted
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him as to the identity of the pnersom who 4id the killing

that would be a miterial peint and I would not submit

this case to your bohsidoration {f esuch were the facts,
g submitting tho.oaeo to you, you will pieauo

understand that I have no opinioﬁ ag to the punilt or

the innocence of this defend.nte I leave that abso-

1utoly to youe ly'bnrdou ig to see that the defend unt

ie tried according to law, and to properly exnlain the

law to yoﬁ. You must oone;der_inoonsistonoioa, if any,
in the Pepole's case and eive them such weipght are you
think they are ntitled tc receive. Balieve such parta'
of the testimony as your reason and your judgment tell
you are true and worthy of belief. and rejact the parts
that seem to you unreasonable, inoredible and unworthy
of belief , using your own good saense anﬁ judgment. Be
animated only by the highest motives to do your duty and
if after you ﬁave weighed the toe%imony ih that way you
are firmly convinced to 2 moral certainty that Knloahoj
k¥illed Sweeney, aoting.in sonocert with Colline or any
One elée, why then he i puilty of a oriéo, and i1f that
x4 1ling wac done with the intent to kill, accompanied
by premeditation and deliberation, why he {e g&llty‘ot
murder in the firat degree., If it were done with in-
tent to killvbut without doliborﬁt*on an? premeditation,
ae A reenlt—ot a sudden quarrel, then 1t would be murder

in the seocond degree, If there were » nuarrel and no

bt B
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intent to kill, but the defondant animated by passion

and using a dangerous and deadly weapon , and his ao%

resulted in thé death of Sweeney, it would be manslaugh-

ter in the firast degree. Keep in mind thd difference. -

the dividing l1ine between murder and manslaughter.

Murder necessarily implies intent to kiil; manslaughter

k111ing without an imtent to ki1l in the way desoribed

in the Statute, and which I will read‘to you again if you
have any doubt about lf. I do not think you wjll need it.

If you have a reaspnable doubt as to whether

Muleahey was concerned in the killing, that he wase nerbly
on the premises the same as others and had nothing to do
wifh the killing, I say if you’hayo a reasonable doubt

of that, if that faet is not established to your com-

plete satisfaotion'boyond a reasonable doubt, whj aoqnit'hils
The vgrdiot therefore, should be oithor guilty of

mﬁrdor in the first degree, or guilty of murder in the

gecond degree, or guilty of manalaughtot in the first de-

gree, - only one orime, understand, one verdiet,- or

on the other hand, not ~uilty.

MR. ROSALSKY: Will your Honor charge the jury
with reference to the defendant's failure to take the
gtand?

THE COURT: The law in that the defendant hﬁs a
right to take the stand or not, as he ploalcs,lrhq fact

that he doee not take the stand must not be considered




of guilt, In other worde, you decide the case on the
evidence, - you understand that, His faillure to tentify
{s @ot evidence, o that you must not consider that in
any way whatlvo:. You must not draw any infererse of
guilt from that. oﬁr law is that his failure to take
the stand is consistent iith his innocence and must not
be considered by you otherwise. The evidence of his
guilt must be found in the testimony.

Is that clear enough, Mr. Rosalsky?

MR, ROSALSKY: Yes, your Homor. I ask your Homor
to'oharga the Jury that there doea not appear to be any
evidence that any threata_woyo made agaiact any witness
and their testimony must be looked upon im that 1light,
unless there is testimony in the éaae that there were
threats made.

THE COURT: I will charge that there is no evi-
dence that any threats were made, but the jury have the
right to consider the circumstances under which the wit-
‘neeeee lived, in asking themselves whekher or not thoy.hna
any motive for eupproéeing part of the testimony, or
whether they had any motive for testifying against the
defendant. Théy may always consider the question of
motive of a witnece on the question of credibility. o0f

course, if there were direct proof of threats made by
the defendant 1t might be pnf in evidence, but 1t would

o

by you at all in considering thie ocase. It 18 not evidence

:
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be vofy 41tfiou1t to put that in evidence legally, un-( ‘.Vr
les: the defendant hlﬁeoir made a threat; the defendant
would not have been bound by the not of any one else

who mado threats, Mr. Rosalsky, and it 18 no ro£100tion>
on the defendant that they may have feared 1njury;

There ieno evidence that they have, dut tgo Jury must
consider the motive ﬁf each and every witness and de-
termine how much oradence they will give to the testi-
mony of that witness. You may takavauthooption to
that, Mr, Rosalsky. It is hot what you request.

MR, ROSALEKY: I am satisfied, your Honor.

MR. ?QSALSKT: Algo the faect that while thajnrqu
9re helng 1ntofrogatod before they were accepted as .
Jurore, they we e 1ﬁfofmdd that the defendant hﬁd been
praviously convicted o? crime. .

THE CC'RT: vJurora would be c¢-iminals if they
cong idered ihat in any way in this cagse. I ognnot make
it any stronger than that. What the dotoudant»dig here~
tofore we are not conowrned withe If he were auwitnoil
i1t would be proper to consider it on the question of his
oredibility. ﬁe 114 not take the stand. He mxoreilol
a right our law pgives him not to take the ataﬁ& and
therefore 1t 18 {mmaterial whf’ho is. I waut to make
that perfectly clear to you."It ie not a gquestion -

vhether iuleahey 18 a good or a bad man; the ounestion is
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a8 to the evidenoce in the cape, -~ vhether 1t showe you
that he 1e puilty or nof, - and the fact that he was
once convicted for orime we are n#t oénoernod with, and
1° has no lopical bearing here, and you must not consider
it at all., ¥Ye 18 entitled to an abnolutely’fn1r trinl.
MR. RCSALSKY: May I ask your Honor to charge
that 1f the ury believe'that Sollins 4id the kil ing
and that tho defend nt had no counnection with it, they
muet acquit the defendant” ‘
THE CCURT: I so charge; but if he wae there hold=-
ing a2 pistcl in hic hand when Coullins was gh.oting, whj
they will have to determine Trom thair own experienge
whether he was helping or note It does not make any
differonce thethor the bullets from his piatol or Collin's
pistol killed Sweeneys If he was there aiding and ahet-
ting Coliine and If Coul'ins 447 the killing why he is
Juet ag pullty as Collinsge |
THd CU'THT: Ire Brothers, have you anyrecuest?
MR BROTHiRO : None, your iHonoXs
THE CUURT: Gentlewmen of thejury, 1f there are
any further instructioms you would 11k9,_I w 1l give
them to youe If not, I will ask you to retire and render
an honest ﬁevdiot, and that ig a vindioation of the laws
dvery honest administration of the law, no. matter wha$

the a0t is,vhether yun find hin puilty 0 not, if it
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is an honest verdioet, the verdiot is a vindiostion of { :

the law,

If the jury desires the exhibite is the defendant

wi'ling that they should take then$

MR. ROSALSKY: Yes.

(Defendant nods in the affirmative).

THE OCURT: The defendant consenting, théy.nay
have them if they wisl.

The Jury retire at 4:50 P.M.

The JTury return at 8:40 P,

THE CLSRK OF THS COURT: Gentlemen of the jurye

hav§ you agreed upon a verdiot? v

THE FUREMAH: Ve havo; sir,

THE CLSRK OF THE OOURT: How say you, do you find
the defendant guilty or not guilty?

THE PCREMAN: Guilty.

THE CLZRK: o0f what?

THE FC WMAN: Manslaughter in the first degrees

THE CLERK: Harken to your verdiot as it stands
recorded. Y. u say you find the defend:nt punilty of man-
eléughter in the first degree, 80 8ay you all?
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