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PHILIP R, BATT, a witnese called on behslf of the
People, buu"bﬂ.y eworn, testified as follows: |
(Ths witnese states he resides in San irmouoo', Cali-

fornia.)

. QO ¢} B
DIRRCT EXAMINATION BY MR. BROTHERS: RPT e P J

N

0 In what business are yoﬁ? A ‘Suit and élont buolmpo.
Q With whom? A Phil Katz & Co.

Q Vhere is Phil Kats & Co.? A 11 Rast Rﬁtﬁ street.

Q@ In New York City? A Yes, eir. 2

Q HOw long have you been with them? A Tvé and a helf

years.

Q #hat is your position with them? A Commercial tra-

veler.

Q iere Jou in the city of New York on the 12th of Felaru- |

ary, 19187 A I was.
Q Vere you here upon business? A Yes, sir.

Q W¥here were you stopping at that time? A The Claridge

Hotel.

Q Broadway and 44th street? A Yes, eir.

Q Did anything hsppen to you on the evening of that dey?
A Yes, sir, on the evening of that day--

Q Were you at the Claridge Hotel? A No, sir.

Q Where did you'hawc vour dinner that night? A At the

Claridge Hotel.

Q What time did you beave the Claridge Hotel? A I
should judge sbout 7.45.
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Q In the evening? A Yes, sir.
Q When you came out of the hotel was it dark? A VWell,

we had those lightless nights at that time.

© Q Where did you go from the hotel? A I went to the 42nd :
stree subway station.
Q Then wshere? A To Dyckman street.
Q Tell all that happened? A 1 stepped off the subway
station and I walked, I should judge, sbout three-quarters

of & block to the home of my mother-in-law, 112 Nagle avenue,

Q Is that in theity md county of Wew York? A Yes,sir,
right as you step oﬂ." the subway, Nagle syenue ies the Jﬁnctic’n:
I walked into the hallway. There was only one light burning

‘due to the condition of New York City at that time, one 1ight
in the hailvuy. | ’

Q W¥as that an electric light? A Yes, .-lr. one iight
in the hallway. I got in the vestibule= after you pase in
the door -- and hmc‘:;:t‘.ely upon etepping into the hallway
under thi- light I was ssiged by two men smd taken by the '
throat, forced backwards, and as I turned around I could see
but one person md then I became unconecious.

Q Had you seen any persons nc& you as you entered this
hallway? (N© answer.)

Q Did you ses any persons near you when you om-irﬂvtllp
hall? A No, eir,

Q What was the first thing that heppened to you in the

hall? A I was tsken by the throat from the rear, and turn-



ed around and saw both then--

Q - How long were you struggling with theese men? A 'cll.

I should Jud&e not more than thirty uoooudi before it was all

- over.

Q Did you lose consclousnese? A Yes, sir.

BY THE COURT:

Q What casused you to lose consciousness? A My skull

was .fractured.
. Q Struck on f.hc head? A Yees, sir.

BY MR, BROTHERS:

Q Do you know who struck you? A Well, it is very hard
to say. oho man I positively saw. ‘

Q well, that man whom you positively m did you ever
see him again after thﬁt night? A Which one struck me I
could not say, but which one I 44 see -- |

Q One of them hit you and vou became unconscious? A Yes.

Q When you regained conscionsness where were you? A At |
the hospital on 165th street, somewhere up on the west side,
I am not well accustomed to the streets. It is between !re&iﬂ; |
way and St, Nicholas.

THE COURT: It used to be the J. Hood Wright Hoe-
pital.

M. BFOTHERS: 1 think it is the washington Heighte.
BR. MK, BROTHERS:

Q Do you recall what time it was that yiu regained con-




L
sciousness 1h‘tho hospital? A Well, the best recollect fon

I have I would wake ﬁp for five minutes, become unconscious
again, I -héuld judge around five or six o'clock ia the morn-
ing. |

Q Have you any recollection of being taken to the hoq.i-
tal? A ©No, sir. ‘

Q Did you see either of the men that sesaulted you as you
have described after the sesault? A Have I ever ssen them?
‘Yes, sir, the following'norning', the second loml_.n( dtor that
they took me to court in Harlem f.ho weet side and 1 1domitlod’
a man there. | | .

| Q Which man.did you see at the Harlem Police Court?
A Which men did I see? That man sitting there (poln‘b—‘
1ng.to the dcfandaﬁt)

Q@ Ie he here now? A Yes, sir. 4

Q Which one is he? A The geﬁtlmm- sitting thers with
the grgy suit on.

Q Indicating the defendant on trial? A Yes, sir.

Q@ Do you know what hie name is? A l'o].l,’ it is a long
drawn out name, Versaglia or something like th;i.

Q Had you ever sesn him befome that night of the assault?

€

A No, sir.

Q Can you tell the jury juet what }thil dofmd-lt ¢id te
you that nigl:'nt? A well, from the general sssault my skull

WAS -~

Q What was it that the defendant did himself. Do you
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understand me. Two men sssanlted you? A Yes, sir.

Q What was it that the defendant d4id? | A He had me hy
the throat choking me.

Q Did you see his face st that time? A Yes,sir,

Q At the time you were looking at the defendant's face

how far were you from the light which was burning in the hall-

way? A Directly underneath it.

Q 'n- thie an spartment house? A Yes, sir, an spartment
house.

Q With or without an slevator? A ¥Without an elevator.

Q How far in from the street had you gone before being
aspaulted? A This light was directly in the center of the
hall, /nd it is not a viry deip one.
BY THE COURT:

Q@ About how many feet from the door? A I d‘;onlégjuﬁo
about twenty feet. |
5Y MR, BROTHERS: a

Q Pid you see any other persone in the hall there?® A Neo.

Q HOw were you dreesed that night, Did you hav; m
overcoat on? A Yes, eir, a mufflier and gloves. ‘

Q Had you gone to 112 NWagle svenue direct from the ho=-
tel? A Yes, sir.

Q Didn't stop m&e? A Wo, sir.

Q W#hat property, if 'n;gy. d1d you have with you ae you
entered this place? A I had a dismond ring.

Q Upon which hand d4id you have it? A The left hand.




’
Q Did it have one or more stones in it? A One stone.

Q What was it, a diamond? A vyes, 2ir, a diamond stone.

Q@ Fhat else had you? A A diamond scarf pin.

Q Describe that? 4 A dismond scarf pin with a blue cen-
- :
- ter, saphire center.
Q Surrounded by smaller diamonds? A Yes, sir.
Q@ Did you have any money with you? A Yes, sir.
Q How much? A POgsibly sbout between minty and sev-
enty five dollars. It is very hard to tell exactly; T didnt

always keep the correct amount.

€@ In what part of your clothing did you have the money?

A In the trousers pocket.

Q@ ¥hich eide? A The side over here. (Indi Qtiu)

The doft pide? A Yes, sir.

Q

Q The left side pocket? A Yes, sir.

Q Was it loose or in a purse? A Loose.
Q

¥as anything said by either of the men who assaulted

you? A ¥o, sir.

BY THE COURT:

Q Were you wcar:l.\ng gloves when you cnt.r@d the hallway?
A WNp, sir, I had taken the gloves off befo'e entering the
house. |

Q Did you vesr gloves coming up in the subway? A fo..

Q Did you wear gloves when around th'o' Claridge befome
you left there? A V¥o, sir; I left there, I had my dimer

there, and as leaving the hotel, naturslly, I would put én my




gloves.

Q Did you notice whether any one got off the train 'hcu
you got off at Dyckman street? A I paid no attention.
BY MR. BROTHERS:

Q Was your attention called to any person before you were
auiaultcd? A No, eir.
Q Did you hear any noise Ju.t bsfore being taken hold
oﬁ A Yo, eir; my hearing ie not perfect, and naturally
we all wore rubbers at that time, most any one aid.
Q You are hard of hoartng now? A fic. sir, since then.
Q Well, did you have any difficulty with your hou'lng be-

fore the assault? A No, sir.,

¥R, LASH: I object to that and move to strike lt

out.
THE COURT: Objection overrul‘;: cxccption.

'BY MR, BROTHERS:

Q When you regained con'aciouenul did you find my of
this property which you have described. Did you find the

diamond ring? A ¥No, sir.
Q Your scarf pin? A No, u‘r.
Q Nor any of the money? A No, sir.
QR Have you ever seen the jewelry since that time? A No,
Q VWere you injured in any way by this ssssulty

WR. LASH: I object to that as incompetent, Luma~
terial and irrelvant.

THE COURT: ,f course he ie not = expert but I will




sl_lov him to teetify as far as a layman can.
' VR, LASH: The uu\ol fact of an injury is not me-
terial to the crime charged.

THE COURT: Yes, it ies material. Robbery in the first
degree may be committed where the injuries inflicted are
grievous. That is one of the three ways in which it may
be committed.
MR. LASBH: But there mere fact that he was injured
is autnciont, is 1t not? HNot the a:tcnt of the injuries. '
: THE COURT: Whare grievous bodily 1njnrj ie inflicted
it makes it robbery in the first degree. That is one of
the three things which may diffareﬁ tiate robbery in the
first d‘egreo, from robbery in the second degree. Iwill al-
low it. ‘ | |
Q Where were you injured? A My skull was ptrtil frac-
tured.
Q well, was there any wound upon your head? A Well, I
don+t know what you would call a vimnd, but the whole lld.
of my head‘wus black and b].uq for amonth and a half after.
Q@ You indicate the part of your head bédrind your left
ear? A Yes, sir.
Q VWere you injured any other place? A My spine was b ad~
ly hurt.
Q Your back was lame? A yes, sir.
Q How about your throst; .-u that hurt? A wves,sir I

could not talk for ten days.
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Q Why not? A Well lost my voice from the choking.The
nurse claimed that the choking had paralysed the nerves at my

throat.

Q B“ you pdﬁ in your threat? A Any time I wanted to
~talk, yes, eir.

Q Whom were you going to vieit at 112 NWagle avenue? A My
mother-in-law, ¥rs. I. Davie.

Q Upon what floor did she reside? A The third floor.

Q How long had she lived there? A Two years or two
and a half years,

Q When you got out of the subway @ Dyckman street was
it dark? A Yes, sir.

¥R. LASH: I object to that and I move to strike it
out as already answered by the ‘wltao.._.
THE COURT: Yes, I think it has been.

Q Now, yoﬁ say that this defendant upon trial caught you
by the throat. Are you positive of it? A positive of .I.t.' ’
CRO“S EXAMIYATION BY MR, TASH;

Q HOw long have vyou been in New York City? A I emmnot
hear you, Step a 11“16 cloior please. .

Q How long before the 12th day of February, had yom been
in New York City? A Two months.

Q Two months? A Yes, sir.

Q During those two months where were you stépping? A At
the Claridge Hotel. |

Q ¥Yor the entire period? A ves, eoir,
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Q Did you have any friende stopping at the Claridge?

A Yes, sir.

Q Quite a number of them? A Yes, sir.

Q Where had you been during the day of Yebruary 12th?
A At my Dusiness. |

'Q Been t.o“.any place of amusement] A No, sir.

Q Been with any friends? A Why the usual crowd that we
have dinner with every night.

Q With vhom did you have dinner on the night of FYeb-
m:iry 12th? A Wwho d-l.d I havd’-&lmur with, why I oould name
three gentlemen that we had dinn er with.

Q Were there only three? | A Three gcntium.

Q You had nc;' ladies in the party? A No, sir, no 1=
dies in 'the party. %

Q Do you recall what you had for dinner? A No, nﬁ, 1
could not recall what I had for dinner.

Q The usual ordln&y dinner? A “es, sir.

Q Dm you partake of any liquid at dinner? A No,eir.

Q Nothing \vbat-ocnr? A No, eir. !

Q what time did you leave the Claridge Hotel? A About
7.45, naturally I can,t tell you cxnotly.

Q I don.t expect you to, Give me your best recollec-
tion? A 7.45. | ‘

' Q Now, you left the Claridge about 7.45? A ves,sir.
Q You walked to 42nd street. Did you walk hurriedly or |

at your leisure? A At my leisure.
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Q It took you about ten minutes to walk to the sudbway

station? A No, eir.

Q About five minutes? A No, eir.

Q@ Do I understand you correctly that yoh took the sub-
way }at 42nd street, do you mean the Times Square or the Grand
central? A Times gqub.ro.

Q@ You tock the firet local train that pulied in‘dt the
Times Square station? A Yes, eir.

Q You tookthat to 72nd street, did you? A 1 beg par-
don., |

Q@ You took that local to the 72nd street station? A Yes,
eir, a8 1 recall it, yes, sir.

Q About how long did you have to walt at Times eqrare .tﬁ- 4
tion for = leocal train to take you to 72nd streét? A I could
not tell yocu,

Q About five minutes? A WNo, eir, 1 dmnldn.t_thiuk 80,

q’ How do vou a3stimate the time from the time vou left
tpe Claridge until you actually boarded the subway train at
Times cquarge-~ hoﬁ many minutes about? A I should Judgo two
siinutes because I took that train very often, in thomiu
when I beft the hotel to go downtown.

(\‘Q You .got the Dyckman street express at 72nd street?

A Yes, @ir. |
Q@ You got off where? A At Dyckman street.
Q How long did it take you from 72nd street to Dyockman

street? A I could net tell you.
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Q Wwell about how long? A I should say 8.15, I should '
Judge, -'rivcdl there about 8,15.
Q@ Yonu got to Dykman street about 8.157? A Yes, eir.
Q VNow, how far is it from the Dyckman etreet station to
vour mother-in-law's house, 112 Nagle avenue? A Less than a

block I should judge.

Q About how many blocke? A About one block.

§Q Only one block? A I should judge so0.

A S A A L R
RSN B B e 1 T Tk -

Q Did you notice thie defendant in the subway train as

8P, 55

you came uptown? A No, eir.

FER S ARG W

Q Up to the time you reached Dyckman street had you ever

in your 1life seen this defendant? A No, eir.

R s

S S

Q From the time you left Dyckman street until thirty cecod ﬁ
before you were assaulted had you ever reen this defendant?

A No, sir.

YT i,
YIS LSS o5 |

Q Then the only time you remember seeing him was for a
period of about thirty seconds, How do you fix the period '.’
time 'aa thirty seconds, how do yoﬁ in your nlnd fix the pori&
at thirty seconds. That is a guess imtt it A vwell, ntﬁ- y
utally. . V

Q It ig an etimqtioﬁ on yourpart? A Yes, sir, that ll‘

ny estimate of the time.

Q It might be less than thirty seconds? A Yes, sir.

ROBERT D, DUGG AN, a witness called on behalf of
the people, being duly sworn, testified #s follows:

(The witness states he is attached to the petective Buremm,



40th Precinct.) ' 2
DIRECT EXANINATION BY MR. BROTHERS:

Q You are a member of the Police Force of this city? A I :

Q Have been for how many years? A Going on seven years.

Q DO you know the defendsnt in this case? A I do now.

Q Did you a.rrnf him or assist in arresting him? A "0'11,'
I arrested him with the assistance of two other detectives.

Q@ Do you recall the date? A I think it was on February
13th, '

' Q Where was it that you placed him under arreet? A He
was in a dance hall at 185th street and Ahotcrduj avenue,
Q Had you known him prior to that time? A No, sir,

Q Did yom eee the complaining witness before you arest-

o p

E
|
4
for. |
|
y
1

ed the defendant? A I did.

Q H2d you received from the complaining witness -~ don't
state what he aaid-é» My statement sbout any assault. Jint
yes or no? A Yes, gir.

Q After you arrested the defendant to what place did
you take him? A To the Yourth Branch nﬁteotho Bur eau.

Q How soon after you arrested the defendant did you again
see the complaining witnese? A Why, I think it was the next
day .. i

Q Where was that? A That wae at his mo ther-in-law's

house 112 Nagle avenue.

Q@ Have you recently endeavored to subpoena sny witnesees
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in this case for the prosecution?

MR, LASH: 1I object to that as incompetent, immaterial

and irrelevant. =

THE COURT: Wedl where it appears from the testimony
in a case that there were certain witnesses who were ma~

terially, then it ie always p emissible for a party to

shdw effort to subposna them; bdutin thie cuc' as far as
the evidence now discloses, there vere no witnesses. I

wili therefore oun.tsin the objection now. 1 duriu; the
cour se o: the case -- either your case or the defogldmt'n

case -~ it appears that there were such witnesses,then

I will allow you to explain the failure to call them.

¥R. BROTHERS: All right.

CROSS EXAMINATION BY MR, LASH:

S a oo g e B CEOEN R e e e

Q DIid you have this defendent on a line up? A Yes,eir,

! I think I did.

Q ﬁlere did that take'place? A Polico Hoadqulrtd:l.

Q Downtown? A Yes, sir. ‘

{, Were you ever in the company of the mldniﬁg wit=
ness vhen thie defendant wae seemingly identified as the man
who committed this crime? A- I was.

Q Or one of them? A I was.

' Q Where wae that? A In the 12th District Court.

Q- Where is that? A 166th street and ®t. Wicholas avenue.

Q Had you had any talk with the complaining witness bDe-

fore the alleged identification of this defendant? A I had.
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e
Q Did you try to rotruh the memory of the oﬁldlm.

vumlﬂ A Why Detective Shiele and I uho'«d him a Mo—
graph previous to him identifying him in t.ho court.

Q Did the complaining witnese at thnt'tm express to
you any doubt as to ihithcr or not this defendant was one

of the men who %gseulted him? A .Ho did not.

Q where ware you standing when you first enteredthe build-

ing-- did you step out in the hallway of the Magistrates®

Y ; By 5 e SRR ; s B i e L DR
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Court or did you go directly inside? A I don't understand
the gquesticn.
Q@ W®hen you went in to the 12th District yagistrates'Court

dlid the complaining witness identify the defendant-- where did

you meet Baf.t outside of the courtroom or inside of thQ_ court
room? A I think it was in the court room.
Q@ Do you recall calling him out in the hall? A HNo,eir,
not in the hall.
Q Do you méall showing Rratt a photograph? A Not ou that
day, no, eir. |
WQ Yo you recall telling him that this man was just out
of sing sing, émd he is probably the man that did the jodb? A Il
did nothing of the kind. ’
Q You did not eay that? A I did not.
. Q You.a:re quite positive of that? A I =mm sure.
Q Did you ever make that st at ement to. the complaining
Witnees at the ¥ourty Branch petective Bureau? A The come
plaining witness? I don't think he ever was in the Yourth

Branch netective Buream.
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Q I ask you if you made that statement? A I could not;

he was not there. I don't know an-thing sbout thie man here,
Q Did you take out a photograph of this defendant and
hand it to Batt, and eay to him, "Thie ie the man that did the
Job? A I never aid.
Q Did Batt there reply to you, "I think it ie.® A Batt
positively ident_iricd the picture.
RE DIRECT EXAMINATION BY MR. BROTHERS:
Q When did you show the picture to ir._Batt? A1
think it was two days after the alleged crime, if I am not mie-

taken.

Q Was it before or after the arrest? A  Before the ar-

rest.

Q Where was he when you ohwed him the picture? A At
hi..mo ther-in-law's house, 112 Nagle @wenue. |

Q Did you show him one picture or more than one? A 1
think we only showed him one. A

Q Dd ybu know, of your own knowledge, vwhether he saw
any other photograph at any time? A No, eir, not that 1 know
of.

Q Had yo! talked with ¥Mr, Batt aboui the ,mpmmo.ot
hie agsailant before you showed m.n the photograph? A Yes,
sir, received a description from the witnesses and also from
Mr, Batt.

Q You say there was a lineup at Police Headquarters in

which line the defendant stood-~ -Eh-a was that? A That was




is
not the day he was identified; that wu Jnat the proced-

ure we had.

Q That is the formal pProceeding with w=rrested peresons?
A Yes, sir.

Q You told counsel updn crose ’x-umuon that Nr,. Batt
identified ihc defendsnt at the 12th Dietriet Court? A Yes.

: Q Under what circumetances did he identify him there?
A Well, I brought the defendant out into the audiencé, told
the defendant to tind 2 seat, I then went inside and brought
out Mr, Batt during vdudx time the defendant hld chmgod his
seal, Mr, Batt came out and identified the defendant.
} Q Were any other people sitting in there? A Yes, ;l.r
sixteen m@.

Q Bu the audience do you referto that ;pari of the courte-

room set =aside for spectators to sit in? A Yes, sir.

Q@ And you say that und er those circumstances Mr, matt
pPicked out this defendant from among these sixteen other men?
A Yes, eir he did.

Q A® the man who had assaulted him? A Yes, sir.

Q At 112 Nagle avenue? A te., edr,

RE CROSS EXAMINATION BY MR. LASH: |

Q@ The picture which you showed the complaining witness
when was that tsken, .do you know? A Why it was tdﬁn, I
believe pretty near about nine years ago if I sm not mistaken

Q Taken in 19087 A Yes, sir.

Q Ten years ago? A Yes, sir.




Q W¥as there a striking resemblance between that picture

a8 it was taken then and the defendant as he now appears ™

h ',‘"hl‘" ¢ B T

Q Rather vague? Wasn't it? A well, it was not--

L

Q It was vcry vmo? A I don't think it was vcry vague.

Q You had some difficulty, didn.t you, in looking at that
picture and looking at the defendant to tell if it was one Ind
the' Eame pereon? A Well, I don't know .tho profile showed up
~ pretty good.

Q There was a resemblance in the profile? A Jee, sir.

Q Now, you put this defendant in the audience in the
vashington Heighto' Court? A Yes, sir. ;

Q@ There were how many people? A About oktem men .

Q Sixtesn men? A Yes, sir. |

Q You brought the conplaining wit.neuout you aqy. and ho
picked out uhiB defendant as the man that did tho Job? A Yc.,
eir, he did. |

Q You did not stand near thie defendant or point to the
defendant to have Batt identify him as the man, .did ycuf A Yo,
eir, I did not. .

Q Now, you had a photogr.spﬁ of thil dcf.mlmt.~ and you
82y there was some resemblance in the profile? A Yes, sir.

Q You were in court when Nr, Batt testified? A Yes,oir,

Q@ Thies morning? A Yes, eir.

QR You ho@rd him testify that he never before in his life
oaw this defendant except for a period of about thirty se-

conds, and that it might be less than thirty seconds? A I did.
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Q Do you want this jury to believe that from that pho-
tograph ho could pick out this defendant?
MR. BROTHERS: I object to that, |
THE COURT: Objection sustained. He does not
say he picked him out from the photograph. He claims th‘it
he first picked him out from hmving seen him.

¥R, LASH: I withdraw the question.

PHILIP R. BATT, the complaining vit?eoi recalled.
5Y WE. BROTHERS: " 2 'rﬂ

» Q Do you recall seeing any phot.ogruph fr photogreaphs be- .
fore you saw the defendant in the Police Court? A Yes,sir.

Q Who showed them to you? A The arroeting officer.

Q Do you know how many you saw? A Yees, sir, five or
six, I wouldnit say positively, but five or six.

Q@ Did you see among those ﬁ_ve or six photogrqh_o ﬁy pio-
ture of this defendamt? A Yee, sir.

RY MR. LASH:

Q When 'thoac photographe were shown you what did tﬁo po-
lice officer gay to you? A He ',’“d no thing to qy recoll ec-
tion. He asked me if I paw gnybbdy there that I» u’eoﬁth“.

Q Well, didn t he take this photograph in particul ar and
gk you if that don't look like the man. Didn't hc»hsud you
the photograph of one man in particular and uk you if it
didn't look like the man? A. No, sir. :

Q Didn+t he make any suggestion to you? A No, sir, if

$ R T TR AR Sl T il
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I recall very well I was lying on a couch and they were put
on the bed cover, and immediately on.coelng this picture I
immediately recognized this party. That was as far ‘u they
quo.tionod me, He said I v‘u making a mistake and I eald,
*You don:t forget a face like that." I donet think you ever
had that happeh to you and 1 hoyo' it won't ever happen to -yon.

Q V¥February 12th was a very dark night? A Yes, sir.

Q Much more =0 becmse the Coal Administration had or-
£

dered lightless nighto? A Yes, sir.

g g : v ! oo,
Ry LR il & YRR R R—— — &
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Q BEverything was dark with the exception that you stood

under that electric light? A Yes, sir.

‘,"}Q 2

Q It was a small one? A No, sir, the usual one.
Q The ordinary electric light? A Yes, eir.

Q You have testified that you saw the defendant /for a pe-

AR e ) R R

riod of thirty seconde or less. D10 you want the jury to bc-v"'
lieve thatlovn a night suck as vou have described during tlch
you saw a person for a period of thirty seconds ot lou.ﬂ;t.t
you could vith sbsolute poeitiveness and without the ptm-
bility of making a mistake or being in ex;ror Idmtlf_y 4 person
from = photograph taken = period of ten years -thcroiofw...
That is what you want the jury to boliqvc? A Yes, six.
BY WR. BROTHERS: ‘ - ah
Q You aleo identified him in court, didn.t you? A Yes,sir
Q Picked him out from = number of people? A Seventy odd
people in the vpourt room.

Q@ The Judge there? A Yes, sir.
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Q Lawyers? A Yes, sir.

Q Court officers? A Yes, sir. | &
¥R, BROTHER®: The People reest,

lﬁ. LASH: If the Court, please, ordinarily I would

not take up vour Honor's time with the msking of a motion

bécause I know that from the nsture of the charge the case

ie one which present s a question of fact which your Honor

should submit to the jury, but in this particular case,the

facts are altogether different, Ve have no test imony here

other than that of the complaining witmess who testifies

that he naver before saw this defendant; that h. did see

him for = period of thirty seconde or less, and in that

short peried of time, thi;ty seconds, he 1 den tifies the

defendant from a picture taken ten years ago.

THF COURT: Why do you say that?

MR, LASH: He 80 testified.

THZ COURT: WHe did not say he identified the éefonduf
from the picture. He says he identified thg Adetcm!mt ‘
ag the same man he saw in the hallway.

¥R, LASH: ¥ell take the facte t0 be that way.

THFV COURT: He e8id he identified the picture of
the defencant from having seen the defendant. He did not
identify the defendant from having seen the picture.

KR, LASH: We -viil take it as ;Jdﬁr Hovnor eaye.He has
two methods of identifying him now after eeeing hin for

s period of thirty seconds or less and he picks him out of
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an mdience u:uuhtod by the police in the Nagistrates®

Court, and he further identifies him from a picture ta=

ken ten years ago although the arresting officer saye that
the picture is not a very gzood likeness of this defendant.

THE COURT: It sppears that the picture is a picture

.of the defendant, He saw a photograph of » man of vhom th.
picture was taken, He didn't select the picture of one mmm
- 2nd then identify another man in court. ,
- |
2

X

- MR, LASH: 3ut your Honor will take into consideratim®
that at mat time the arresting officer knew him té be
Ventimiglia, knew he hﬁd 2 record. He had to go to the
Rogues' Gallery to get the picture, There can be no gues-
tion about that. { '

THZ COURT: That ie uhéra the picture cﬁne from.,l am

L-.cpeaking about the complainant picking it out.

¥R, LASH: Under those circumstances I réspectfully
ask your Honor to enpcrtain amotion to diqles the in-
diciment and diechar;ge the defendant.

THE COURT: No, I will submit the question of fact
to _Lhe Jury,

¥R, LASH: I take an exception.

(Mr, Lash opens the case on behalf of the defendant).

BECKIR SCHANTEZ, a witnees called on behalf of the
defendant, being duly sworn, testified as follows:

(The witness states she lives at 128 Second wenue,)
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DIRECT EXAMINATION BY MR, L ASH:

Q How long have you lived at that eddress? A I am living
there for the past two months.

Q Before that where did you live? A 1277 mn-tc-pdnro
avenue, |

| Q Who did you know in that houu? A n- and ¥re. Pie-

cbqra. .

Q She is a sister and he is a brother-in-law of ;ﬁc de-
fendant? A Yes, sir, |

Q They keep an apartment there? A Yes, |1f{

Q What floor did they live on? A The firtf floor.

Q What floor did you live on? A The thind tloor.‘

Q@ Through living ih that house you because friqtl!),ly'ﬂth
them? A. Yia, sir.

Q 8o much eo that‘you vieited her apartment at times?
A Yes, sir. |

Q And she visited your apartment? A Yes, sir. |

Q@ And you through that social .1nurcoui-n had bom
acquainted with var ious @enbor. of their rolpéct;voltultlto¢7.
f Yes, gir.
BY TE COURT:,

Q vwhere is this house, what is the number? A My new
residence? 1277 shakespeare avenue.
BY MR, LASH: ‘

Q Do you remember the night of February 12th,19187 A Yess fz

Q@ That is Lincoln's birthday, isn‘t u;?_A ves,sir, it ig |
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Q 'irc you in the house of , the apartment rather, of
Mr, snd wre, riaohcri? A Yes, #ir.

Q What was the occasion of your being at the apartment?

A Well, I was invited down by Mrs, ¥iechera. My huobmd_w;;t
working that evaning,

Q Yor any particular affair, for any particul ar purpose? .
A No,'ai*, I generally used to come down to her being iu’hm-
band was working and she invited me for supper.

Q she uk§¢ you. chwn'for supper? A Yees, sir.

Q What time did you go down? A I was with her in the
afternoon in Mre, vqntimigiia'a house. |

Q That is the mother of the defendant? A Yes,sir; 1ﬁ the
afternoon wiﬁh Mre, rieche:a. :

Q Yrom the house of the mother of this defen dent ¢id you
go direcf.ly to Mrs, Fischera's ‘apartmnt? A Yes, dr, |

Q .Did you stay there for dinmner? A Ycu.'nir,

Q About what time did you get to Mre., Yiechera's apart-
mént? A Well, about it was -~ it wasnt't seven yet, it was be-
fore geven, I got there voz& early.

Q The sun hadn:t gone down yet? A No, sir; it was very
1ight. | |

Q You stayed there for dinner? A 1 aid.

Q Did you see this defendant, Thomas e Vcntoaigl}u.!t
¥res, Fiechera's apartment? A Yes, dr, I saw him firet at the
mother's house.

Q You first saw him at Mre., ventimiglia‘'e house? A Yes,

eir,




Q Iate 4in the afterncon? A It was after six.

Q Did he nccm-ny you and ¥rs, Fischera from his mother's

“house to Wre, Fischera's apartmen? A ¥No, sir.

Q ®hen did you next see him? A At Nre. Fischer's.

Q How long after you srrived at ¥rs, Fischera'e apart-

ment did you eee him? A It was a very short time.

Q Cive me your beet recollection? A It wasn:t quite

XL SRR

half psst seven; we had not ﬂninhcd su;per or dinner.
Q what time did you next co‘e. him at Fischera's mpart- }

| ment? A It was not quite half past seven. | 5
Q How late d1d you stay at Mre, ¥ischera's apartment? ' s

: ) ; ,5’

A 12 ot'clock.

ool
el bndiad AT

Q Till 12 ot*clock? A Yes, sir.

Q Did you ses this defendant in Mrs. Fischera's apart-

S_',énz;;;:

ment, from the time that you saw him arrive there until the

‘time that you left? A %o, sir.

Q@ How late did y?m see him the:c? A ¥ell, I cm rec-
ollect about after ten that I can rrummbcr;- ‘he was thoi'o tm
late; I just donett r_menber when he went home or out.

Q How do you fix ﬁae time as after ten? A I was ready
'to g0 upetairs, being my hueband was working and wrs. ‘F‘Mchc;
says, "Stay a little longer." I esaid, "It is kind of late",
and I happened to look at the time and 1 was hearing Mre. vcn-
timiglia speaking in the following roomwith some unqtni,'th-_
ing the music rolls on the piancla; I did not keep track; I domt

know when he went out, but about that time I heard him speak—
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ing.
Q You know his voioe when you hear it? A Yes, air, I
cartainly do.

Q Were you there at any time before that day in qnutionf

(Nq answer.)

Q YOu seen Ventimiglia before that day so that you imew

him? A Yes, sir.

Q You know this man?(Indicet ing the defendmt) A Yes,s@ir,

I ccrtai.nlj do.

CROSS EXANINATION BY MR. BROTHERS:

How' 0ld are you? A Nineteen. ‘ 4

el g
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Married? A Yes, seir.

§ & S SRR

Narried how long? A About nine monthe.

Are you related to the defendant? A Wo, tirf-\ :

o & o o »O

How long have’ you known him? A About three months.
qQ Where did you meet him? A I made a mistake, you mean
the defendant himself? Hie sister i have known sbout that

time.

-

Q 1 asked you sbout him, not his sister? A well, sbout

a week or two that is all.

Q Before when? A Before the time that this oceourred.

-

Where did you meet him? A At ¥rs. FPischera's.

Ie she related to the defendant? A Yes,sir.

!

Q

R

Q What relation is she? A Brother and oiotér.
Q@ His sister? A vYes, sir. |

Q

Do you know where 112 Nagle wwenue is? A No, sir.
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Q Where is Shakesp eare avenue? A The new Jerome sub-
vay. I used io get off at 167th street station and we go wp J!P‘
rome avenue, up the staircase, 167th atrnt, right up the
aturcaoé, iz our spartment bouse.
Q 136 you know where Negleawenue is? A No, sir.
THE COURT: 1Is Sheakespeare avenue o ver on the other
- side of the Bronx?
THE WITN@SS: Yes, ulr
THE COURT: The other side of the Harlem River? :
TH® !INRSS: Yes, eir it is ri@t over the bridge.
Y MR. BFOTHERS: | ' |
Q@ You crose the river to get there? A I don't know there

is 2 new subway and I was recommended up there for an apart«

A

ment .

Q@ How long have you lived up there? A Abeut six months,

Q@ You dontt know where the street is? A Nagle avenue,
no, airQ '

Q Shakespesare avenue, I mean? A Yes, eir, I do, I liv-
ed on it. ‘ ﬁ

Q@ Where is it? A Up in the Bronx, High pridgei

Q lﬁen did you move =2way from ‘thorg? A Well, it wae in

¥ay yet.

Q Nay? A Yes, »ir,

Q When did you go to live in Shakespeare's avenve? A In
January.

Q Vhy did you move? A Well, it wae too far Por my hus-
band.
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Q Do you know a Mrs. Lewis? A VNo, sir.

Q Mrs., Ethel Lewis? A V¥No, sir.

Q‘ Ever hear ofher? A What is that? No, sir.
MR, LASH: I object to that as incqnpotont,lmt‘—
rial sad irrelevant.
THE COURT: Upon the corss examinat fon I will allow
it. | 4
MR. IASH: I take an exception.
BY MR, BROi’HERS:
Q Youware pretiy well acquainted with the defendant's fam-
ily, weren't you? A Yoc,» gir. |
- Q Visited them quite often? A% Yes, e€ir,
Q Where does he live? A On Nelron avinuc.

Q@ Where is that? A About two and a hsalf blocks from
‘where we lived if I am not mistaken.

Q Hsa he .any brothers? A Yes, eir.

Q How many? A I know two besldes him.

Q Dis you craf hear of his having been arrested in this
case, in this affair? A No, sir-- about two or three days

later.

Q@ Who told you sbout it? A Why, Mres. ¥ischera.

Q Did ¥res, Pischera say snything about what the case '
wae? A W#hy we read the paper about that case, and also she
told us; she t.olq me her brother was u-rut“ on 7cbruu," 12th

and I was in the house at the time and it seemed impossible.

Q You don't remember what time he went out, do you? A Im
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the evening? why till half past ten I can bonitlvoly oy he

was in the house.

Q Who else was there? A Mrs. Fischers and ¥r. Pie~
Chers md the children.

Q Who were the children? A Ihy they got two ohudrcn,
two adopted children.

Q How 01d are they? A Small children, I could mot tell
you. | '
Q@ Anybody else there that evening? A Another girl,
2 cousin oi’ the sdopted two childron.
Q ¥hat ie her ‘n‘no? .(xo answer. )
Q She is here today, ien,t she? A No, sir,
Q she was there that evening, wasn't she? A Yu.m.
Q

¥hat time did ehe leave? A Bth ctayed with these peo-

Q What time did you leave? A I Daeft sbout twelve o'clock

Q YOu loet all track of the defendmt from a 1ittle af-
ter ten until 12 o'clock? A Yio, sir.

Q Why was that? A I was sitting in the kitchen; they
have a very big apartment, and the kitchen is like off tho othQ
ér room, and I did not keep any track, not thinking any thing"
was coming up I juet dont't know what time he left, but I think
it was half past ten.

Q@ Are you sure he left? A Why certainly,

Q@ How e you sure he left? A necause vhen I left the

children went to bed; there was nobody left but myself.
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Q What time did the children go to bed? A I cowld mot
tell you.
Q Did you pay any attention to that? A No, sir.

Q What time did your husband get home that night? A Al-

most one.
Q VWere you still up? A Yes.

Q Now did you read sbout the defendant's srrest or 'did

- firet ' €
- you spesk to his su{cr about it? A VWell, I really dontt re-

member thst I read it-- but ghe told me and I read it in.-thc

paper myself.

Q Do you rcménba- what day it was that you read about 5
the arrest? A ¥No, sir. _ |

Q To you remember in what paper you read sbout 14%?!1 it
e Bronx paper, if I am not mistaken. I don't know.

Q What paper was 1t? A I could not tell you, yet,p &~
don me, it was the BronxHome wews. |

Q It was? A Yes, sir. ‘

Q That is the first you knew sbout his being arrested?

A Yes, sir.

Q Did you go right over and spesk to his sister sbout it?
A’ Why, yee, we live in the same house.

-

'Q You went downstairs? A Yoj. eir.

Q Did ehe remind you that Thomss was there the nuht of
Lincoln's birthday? A No, sir, I mentiened it to her.

Q You mentioned it firet? A Yes, eir.

Q@ Did she seem to have forgotten about it? A No,sir.
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. Q You spoke of it first? A Juet happen to say I seen
it in the paper.
Q Wwas there mthing in the paper which 1ndloat«l the
- hour which he was supposed to have robbed llr. Batt? A I think
it wae after eight.
Q was there something in the psper about 1%? A I don't
remember but I think it was, yes, eir, it was. '
Q Sure sbout it now? A It is such a long time I cantt
tell. ‘
Q Ai you think of it you are sure the paper said the hour
of the robbery? A I will try and recollect what it was.

Q Wwill you tell ue 2= well a8 you can remember 1hnsjﬁho ‘
defendant was doing in his sister's house that night? A Yes,sir.
Q What vas he “oing? A The time of hln.mlng »';i'u we

were just sbout having dinner.
Q What time was that? A It tun:t quite halfpast ‘.'.l—'
I know the hour was~- we were having our mppu"; and he h‘-,
pened to come in, Mr. Fiechera says"so carly®, mdrwhcn 1 hcar‘
him say "eo early®, I hsppened to look up and I saw the time.
| Q ‘Ydu were not really .dxpoctinghu. were youf g’ S dl‘

not.

Q Wwell, did hie sister seem to expect him? A I donst
know. 4

Q Did she say "You are here so early*"? A His bdrother-
in-law happened to ey, "So early®*. :

Q@ You had only left him a few minutes Defore? A Wall, he
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came over.

Q You didn,t get home you told Mr, Lash until almoet 7
o'clock? A Well, it must have been }arllor, I dont't remember
the time I came home.

Q Are you just guessing at the time? A ¥No, sir, not th
all, but I know I was at his house and he came up from dbowm-
town.

BY TH® COURT:

Q Wwhat time did you get to vour house? A I don't re-
menbé. |

Q@ Did you go over then to hie house? A We were over at
his house first, and then went home to supper.

Q What time was it when you left his hoi.o? A ¥al, I
don't know, it was around supper time, about iix or oov"m
o'clock, it was, I. don't just remember the time.

B’{ MR, BROTHERS:

Q How long does it take to go from his mo ther's houoi to
vour house? A Only a few minutes. |

Q Did you go to your own house or did you go to yTe.
¥ischera's? A Right to yro. Pioohcri.'o.

Q@ Don't you remember telling Mr. Lash you got there just
before seven 0+:Clock? A About the time-~ -

Q Didn+t you tell the lawyer that yo\i and yrs. Pi.ﬁhu’l
got home just before seven o'clock? A Well,K it was quho ear=
iy, 1 J'u-t don+t remember the time, I never looked at the time,

Q Did she have to .o_t supper ready? A It was = light




supper so it didn.,t take long.

Q About how long did it take to get supper? A I could
not tell you,

Q Did you have any lighte burning when eating supper or
¢1nner? A In the kitchen you mean?

Q Yes. Can't you remember whether you had the lightes
turned on in the din_ing room? A Ne, sir.

Q Didnrt have any lighte? A lNo, sir.

Q When was this, what day was it? A ¥Yebrusry 12th.

Q ' You were eating supper after seven o'clock on the 12th
of yebruary? A Well, that was in the kitchen.

Q In the kitchen? A Yes, sir.

Q Didnit have sny lights? A I don,t remember. T could
not tell you. | |

(i Had you finished supper whcﬁ the defcnd.nt came in?
A No, sir. |
. Q@ Did he have any supper there? A He was invited dut
said he had it home.

Q Did yOﬁ sée anybody eating any supper at his houee
vhen you left ihoro? A No, arlr.

Q How meny times have you been down here to this court
house? A Why, when I was told the trial was coming up.

Q How many timee huve you been down here to this court-
house? A Well, I coulédn,t tell you, for quite some time. |

Q@ You hadn't been here on any other case? A ¥No, sir.

@ The only time you have ever been in this bullding?




A Yes, wuir.

Q Can you tell us how many times you hsve been here?
A BEvery time.the case was coming up.

Q Cean you tell us how many tiiu you have been in thie
building? A Well, every time the case came up I was hm.

| Q How many times, can you tell us? A No, sir.

Q@ You can*t tell us ? A No, eir; every‘t.m they said
the ca.io was coming up I was here. |

Q H;ve‘ you any children? A No, sir.

Q Live all alone with your husband? A Yes, sir.

Q No other members of your family there? A No,sir.

Q What time did you go to Mre. ventimiglia's house on the
afternoon of yebruary 12th? A I was there in the dtm
' vei'y early. _

Q Well, what time? ‘A Well, I was down there about two or
three o'clock, or arohhd that time. | ’

| MR.(LASH: If yvou dqn.t know say that you don:t know,
¥R, BROTHERS: I object to couneel ccaohing the vit—i
ness. _
TH# COURT: You need not tell her what to say. Let

her guess if she wants to.

Q How near can you tell us the hour that you went to the
mothert*s house? A Wwell, to the mother's house sbout four in
Lthe l-tornoon. . |

Q ¥our? A Yes, sir.

Q Didn,t you just eay it was between two and three o'clocdh

A Yo, sir, I meant to the sister's house.




Q Now let us understand each other. I want to know as

near as you can tell the hour you went to the mother's house?
A It was adbout four o'clock. g

BY THE COURT: 30 3 1

Q How long hnoAym known the mother? A About a month
or so. | | l

Q You met her over at the sipter's? A Yes, sir.

QD14 Jeu go 4 N6 Momus Barere \hat St 1 e
Yiechera said if 1 didnat mind co.ing'ovcr to her mo ther's and
just pass a few hours away and we went down there it being only
a few blocks.

Q You went there with Mre, ¥ischera? A vyes,sir.

BY MR. BROTHERS: ' |

Q When the defendant came in to h1§ sister's Qprtaent
did he act =8 he ordinarily did? A Yes, sir.

Q He didn:t seem to be out of breath? .A No, sir.’

Q was not in a hurry? A No, sir.

Q Clothes digparranged any at dl? A No, sir.

Q Clothes mussed up? A No, eir. :

Q Just u'quict @8 could be? A Yes,sir.

Q Have you told ue what he did there all /tho evening?

A ‘Yoa, sir. |

Q What did he do? A When he came in Mrs. Viechers ask-
ed him to have supper. He said he just had supper ind he wnt
and pat down and wae oponklnglnbout some kind of a story,l dent

revanber, and one of the children ®sked him to come in and help




-

e et

)
her re-roll the music roll-- the ‘rm ie right next to the kit-

chen, and whatever was said in the following room we heard in
the kitchen and he was telling her "Thie roll belongs in 'thtq
box and so forth®,

Q How long was he dolng thise? A Hc was staying until |
sbout half past ten; they were there. _

Q You weren,t in that room st all? A He was in the kit-
chen until about nine.

| Q Until nine? A Yes, eir. .

Q Then he went in md rolled these rolls? A Yen,sir.

Q Had you ever seen him there before that? A At ¥ra.
Piechera's, yes, sir. | |

Q Did he come t.horo'troquently whiie you were there? A No,
sir; not very much. '

Q How many timee do you think you saw hin there nt@—
gether? A About two or three times.

Q when were the other times you saw him there? A At
the mother'e?

Q Now, can you tell us any other day that you eaw him
there at hie littd'. apartment? A. I could not tell you that.

Q You caould not tell sbout that? A N¥o, sir. .

Q or what day of the week it ‘wu? A No, sir.

Q whether day time or night time? A No, sir,

Q@ Couldn:t you tell us that? A Vo, lle. |
RE DIRECT EXAKINATION BY MR, LASH:

Q@ You have no interest to testify here other thmm teo
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see jJustice meted out, have you? A No, eir.

Q You have not been promised any thing to come here?
A ¥o, sir. '
Q VNot told a story by saybody to toqtlfy to'hcrit A No.
d You have not been ‘uked by any rel stive of this de-
fendant or thie defendant to tell a story here? A WNo,sir.

Q You come here voluntariiy out of your own nnie of jus~-

tice, is that right? A Yes, seir.

LOUIS PISCHERA, avitness called on behalf of the
defendant, being duly sworn, testified se follows:

(The witness states he lives at 2131 Vyse avenue, wronx.)

~ DIRECT EXAMINATION BY MR, LASH:

Q You are a musician? A Yes, sir.

Q You are the leader of 2 band? A fn, sir.

Q And for the convenience of your profession you hm ta~
ken the name of ¥ischer? A They call me that, they take the

A off.

Q The people with whom you deal know you &s fl.c!l!'?

A Yes, sir. |
Q You =re -uried»to the defendant's sister? A Yes,sir.
Q You =are his brother-in-law? A Yes,sir.

Q Where did you live on ¥Yebruary 12th? A 1277 Shekes-

peare avenue.

Q 8till live there? A No, sir.




Q Where do you live now? A 2131 Vyse avenue.
Q@ Do you recall the 12th of Febmary? A Yes,sir.

Q What tizme did you get hoﬁe on the 12th of February?

A I doni't think I went out at all, because we worked every

day-- there was a fuel order and our place closed Tuesday,in= - ‘
stead of Monday. Ve had worked Monday afterncon froi mno
otclock until 1 a. m.
Q@ You udn;t. have to woxi: Tueeday? A No, lir.‘di.dn:t
have to work Tuesday.
| Q On account, of. the o_rdor? A That w;a the lad order —w

of the fuel administra$oTe

Q@ You were homs that day? A I might have gone out for
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cigarettes to smoke.

Q Home for dinner thet evening? A Yee, sir, I  cooked
the éuppcr, ‘ |

‘Q 'Did vour wife have dinner with you that night? A Yes.

Q Did your children have dinner and how msny? A I had
two of my own children and two cowsine of my wife's, eir, they
haven't any father or mother, snd were living with us, one
living‘ with us for about four years and this Mres, Schantsz.

Q 'l‘ell’u‘a, a8 near as you can whet time you sat down to
dinner that night? A Nust have besn =sround seven o'clock

(
I believe.

Q The last witnees whom I produced, Mrs. Schantz, she
wag preoontbat dinner, wasn«t she? A Positively.

Q You gaw her sitting at the table? A Yes, sir, posi-
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it ively.

Q Do you remember seeing the defendant Ventimiglia while
you were sitting at the dinner table? A Yes, «ir; while we

were eating.

Q Did he come in the apartment? A Yee, «ir, while we
were eating.

Q@ Do you recall how soon after yo“u sat dowh to dimer
he came in? A Well, we were pretty near finighed; it must
have been around half past J meﬁ or something like that.

Q@ Do you know how late he stayad at ths apartment that

night? A Well, thdy were in the parlor there playing the

pianolo it was sbout half past ten I told them to ecut it out

cn account of people living upstaire.l went back into the kit :
chen at halfl past ten and he was still in the parlor with the big

children; they were playing some rolle so ®ith that I wamt |

back in the kitchen and I sat down, I was, in t_.ct, practi- .
cally 211 the time in the kitchen reading the nﬂpup.r; e
Q@ You must have lived in the kitchen that night,Why did
}/ou st 8y ther§ in the kitchen so much? A Bécano'c I émt
gstand that mechanical piamo; I can't stand the sound of ﬂnt
piano.

Q Was it an especially dold night that nighte A Fell, it
was kind of cold. |

Q Hawe trouble in getting th; steam up? A Yu,lir,
never had any.

Q@ You stayed in the kitchen principally to keep vu;l‘!
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Q Now you are a brother-in-law of this defendant? A Yes.

Q Would the fact that you are related to him by mar-
riage and the further fact that your wife is his sister tend
to make you change your teetimony or in sny way =id him? A No,
sir, I would uof. :

CRd"B EXAMINATION BY MR. nm'mm:

‘Q Do you keep 'w servant there? A No, sir, _

Q Who prepared thé dinner there that night? A I did.

Q You had it alroidy when the other peoples came in?

A Yes, sir, already. |

Q How do you come to rgneﬂor this so well? A VWell, }bt-,
canse it was the last day, I passed the remark, I passed the
remark,*this is Lincoln's birthday we are off today" we were
closed.

Q When did you make that remark? A I made that to my
wife in the morning wh‘en I got up probsably at twelve o'wlock.

Q vmen, what day? A On Lincoln's birthéasy, ihnt is the

12th of February.

'Q That was not the first day you spent home? A li,-lr;
I made the remark,

Q You had been home the Monday before that? A The Tueesr
day before that, @very Tuesday. I eaid that was the last ‘!'uw.- '
\'m we were going to have.

Q How do you happen to remember that your brother-in-l s

was there? A VWell, of course, 1 seen him come in,and ssked




him why so early *". I wamted to give him a glass of rtalian
¥ine.

Q Didnet he usually come in as early as that? A Well,
sometimes he came in about eight o'clock after we had supper,
and I thought probably --

Q As a matter of fact he had come in after8 o'clock this
night, hadn*t he? A ¥o, sir. |

Q You were not in any hurry that night, were you? A ¥No,
air§ I just stayed home. 7

Q You didn t have to N through your dinner? A Vo,
sir. .

Q You didn,t have your dinner eaten in half an hour,did
you? A Positively.

'Q You had rtalian wine on the table? A Yes, oir, I
had a bottle of wine, yea, | nir. |

Q well, did he have any of the wine? ‘A Did he have
any? well, that I can't recollect, I don't know Axr he M 'l_
zlass of wine or not.

Q It didn,t make any impression upon your mind at _di?
A To tell you the trutﬁ it was only a .-ﬂl little glass, only
two glasses to a bottle.

Q You didn,t have to g0 out to get any, did you?t A ¥Neo,
gir. You oonid not buy it around thers.

Q How many timees a week did he come to your house?

A e£ince he got released ~- |

Q@ How often did he come? A io used to come every day,
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sometimes I seen him and sometimes I did not.

Q Would he come in the day time or in the evening? A ves
#ir, he would come in the dq time, in the afternoon, sometimes
I would see him and sometimes not. |

Q HOw long was it before theevening of Lincoln's birth-
day that you had seen him there in the evening? A I geen him,
I think, the day be-rore aboui seven o'clock wvhen I was leav-
ing the house to go to work. 4

Q You are not sure about it? (¥o a,;uwcr.)

Q You éonld not be sure sbout it, ould you? A Well, I
am pretty sure. |

Q Did you see him on funday? A Sunday ?t ernoon.

Q Hoﬁvw about Wednesday do you remember oocing _hii cn»'egl-
nesday? A The day aft e« Lincoln's birthday‘?‘ |

Q Yes. A Well, I heard he got arrested then.

Q Vell, the qﬁcation ienst about that-- did you see him
on Wednesday? A I think it wase Thureday, v.emvas'd‘ay or Thurg-
da.y; that is the ne;:t time I seen him.
| Q Did you see him '_edneeday? A If I kner vhen the case
¥as in the wagistrates' Court, that is the time I seen him, |
the very morning.

Q Can't you remember whether yom -u‘m. 'eduud__v.vhﬂh—
er in the Police Court or where it was? A 1 seen him 1n the
Police Court the next time after that Lincolm'ebirthday.

Q@ You donit know what day that was? A I donet lmow if

it was one or two days after.
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Q You canit even remember whether it was one or twe days
after Lincoln's birthday? A Well, the next time I seen him

was in the Magietrates' Court.

Q How many days after you don't know? A No, sir, I cant
recollect that.

Q@ YOu had never been in a police court im wour life be-
Tore? A Out of curioesity, yes, sir.

Q@ Where anybody that you were interested in was a dcfoné-
fmt.rin the .mtion? A Well, just to listen, yei. sir.

Q Had you been? A Yes, sir, I had been.

Q You wei'e not in any trouble yourself on that o ccasion?
A No, oir, 2 little bit of a :1ad¢nemcr," that 1e dl;

Q Ha2s you ever been convicted for ;-1séaemor? A Io.

Q 'hat did you say about a misdemeanor? A Just zot are
~rested once when we were boys, w=md got scolded, that is all.
Q‘ How long have you lived in New Yor’k City? A '.lltiboui

thirty one years.

Q@ Your brother-in-law, the defendant ywas not working at

the time of hie arrest, was he?

¥R. LASH: I object to that as incompetent, im-

- material md irrelevant.
THY COURr: I will allow it.
Exception.

- Q@ Wae he working? A Well, that I donet know.

Q@ Did you ever talk to him =sbout 1it?

¥ysru
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MR, IASH: I objoct to that upon the same grounds.
Objection overruled; uooptxoﬁ.
A I never talked sbout working to him.
Q Were you snd him on friendly terme?
MR, LASH: I object to that ss incompetent, imma-
terial and irrelevant. » .
' THE COURT: I will allow it.
Exception.

A He would come in,*hello, how are you", that is sbout
all. '

QVHQ- big were the children that were staying up 111
about 10.30? A One sbout fifteen =nd the other about a little
ovor’ sixteen. |

Q Did you see the defendant go out that night? A ves,sir,
I told them to stop playing that pisn.o.r

Q You could still hear their piano when in the kitchen?
A Yes, #ir, I seen that last tune they played-- |

Q Were they playing the piano or rolling up the music?

A You know when they play = roll they got to re-roll it.

Q@ Do you remember what time MrsSchants went out? A Oh my
God she must have stayed there until sbout twelve.

Q@ You heard her say ®0? A No, sir,

Q Didn,t you? A I could hardly hesr her bﬁk there.

Q Yoﬁ have talked to her since then about that night?

A fhe lives down on Second avenue; I ondy seen her when h ere.

Q@ When you saw her here did you and she talk about Line

-
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colnts hirthday? A No, sir.
Q@ Yon never gaid sny thing to her about it9 A No, eir.

Q 8he never mentigned It to youp A No, sir, only eay-

ing it was awful coming down here, and getting through with #
thia thing, getting up ®Arly in the morning.

Q You dontt mean that, do you? A Yes, eir, po-ttiniy.

Q Your brother-in-law being tried for robbery and ¥rs.
Schantz a tfizneaa You nevar talked with .hor dbout it? 4 Wo,
8ire mot avord. If I thought he was guilty T would not sit
on thig stand and wduldn't, come,

Q Xever epoke to lira‘. Schantz about 1t? A Not a word.

® TRk to your wife sbout 1t? A Ho, eir, not a word;
becanse we were only telling the truth. |

Q@ Iidn8t you eyer spe;ak to your wife about her brother}‘
being at her house the night he was chargsd with cmittlﬁ a
TObbery? A The only word we pasged was that I eaid, "h!t do
you think, he wus here last night, how was it they arrested
him", That is all I ®sid to her, nothing in reference to »tha |
cane,

Q@ ¥as he arrested that Gay or the day after? A I don'f
vknos-;' wvhether it vae the day after.

@ Did ycu know wher ywu made that rémark to your wife,
*How could they wrrest him when he was hei'o laet_ night® wvhen
it was that he wag charged wvith committing thie crime? A That
‘18 what 1 could not see because the men wae in my place all th‘
night, |

Q Did you know when you eaid that 0 your wife that he
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wae charged with robbing = man on that night? A No, sir, X

didn’t know what he was charged with.

Q Why did you say it to your wife? A Because I heard

the mother called her up and said h.i- son was arrested.
Q ¥Yor what? A 8he did not know. L
that | i

Q W®hen you m»drto your wife, did you know he was charged
with committing = crime on Lincoln's birthday? A I didn,t know
vhat he was charged 'with.

Q That is the anly remark you mads to your wife ahout
this .cﬁso?, A Yes,; sir.

Q@ Of course you spoke %o tha lawyer about 1t? A I h;dn;t
seen him only once or twiea; I didn't Xnow where his ofﬁop is
vecause ‘I. t.hought it wasn:t necossary to speak to him sbout 1§.~.

Q DPid yw tell him what you were going to say here? Y
No, 8ir; 1 didn"‘t say o word; I éidm,t spc‘e.k with him sbout ht.

Q YNow say that over agsin, Dié vou tell the lawyer for
your brother what jou vere going to testify. to? A No, sir.

Q Well, why cidn':t. you‘? A Becaﬁne I thought it was not
necessary, 1 am telling the truth.

‘Q How dié you think he 'kould know what you were golng
to say? A How did I know what he was golng to ask me?

MR, LASH: The defendant reste. I rener the motion
if your Honmor, please, on the game grounds.

THR COURT: JMotion dmhd“. Exception.

(Mr, Lash closed the case on behalf of the defendmt)

(¥xr, nrothers closed the case on b-shiif of the !npiool




(During the umming up of the Assistant Distriect
A‘t.‘tormy, ¥r, grothers sald: "He aleo said he never
talked with defendant+e counrel.”) ; |

MR, LASH: I move to strike out that portion
of counsel‘'s ou-ing up which refers to say conver-
sation between the last witness and dtfcndint'. coun-
sel. _

THE COURT: Objection overruled, Exception.

THE COURT: Gentlemen, would you prefer that

I send thie case to you or would you prefer to heve
your lunch and take the case afterwards?

(The jurors indicate that they preferred to take

the case before lunch.) ‘
THE COURT: Now, I will ask counsel om both
sides -- do either couneel wish the four counts in thie

indictment submitted to the jury or simply robb ey in

the first degree. In my opinion, on the Qidlneo. - e

is either that or nothing.
MR, BROTHERS: I shall certainly take your Homord |
cpinion on that. .
¥R, LASH: I leave it to your Honor.
THKV COURT: I will charge that unless you re-

quest me Lo charge some other degree.
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TH® COURT ' 'S8. CHAROR.

NOTT,J .~ Gentlemen of the jury:
This case vhile dbrief and simple is of importance.
Every criminal case is of importance, as a matter of fact,

because on the administration of the criminal 1aw depends

the good order and safety of this community. This case,
however, is of especial importasnce looking at it from eith-
er inglo.-- on the one hand you have the defendant's righ%

to preserve as an individual. The action is brought by

the People of the state of Wew York but the defendant is

one of the people as much ae any other person is one of

the peoplé and his rights and the safeguards which. the law
throws around him as an individual are to be profm«'
ag his future may 'depond updn the rﬁlult of a verdict here.
On the of' er- hand it is of equal importance to the whole '
of this community that men who are lawfully g'otng‘ sbout,
their businese in a lnwabiﬁlng vﬁ are to be protected from
veolent and cowardly assaulte and robbery and not mubjected ',‘
to injury in their persons or loss of their yropcﬂy. Ir
pccurrences like this wiro common in the olty‘w it nctﬁl
no statement from anybody te show you the seriousness of |
~such a situation., Therefore, looking st it from either

side, it is of importance that the case should receive
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your careful consideration and be dealt with by you as

Judges of the facts, for that is what you are. You sit

in this case as the sole and exclusive Judges of the facts ‘

You are just as much judges as I am and the first requi- :
site of every judge is to bring 1o the case a fair and im- |
partiab mimd uninfiluenced by mympathy or prejudice eith-
er way, ~a mind only desiroue ofi doing jnttioo_md as-
certaining the truth; In this case it is for you to say
where the truth lies, who is toliing the truth, whether
there has been ahy 1’:1.~e td.timny g:lvcn,vm‘e'ther there has
been mistaken testimony given or whether there has m
true testimony givm» -md where the trﬁth is. :he' credi-
bility of witneeses is entirely for you to determine. It
is for you to say what their éredibﬁlity is. Yoﬁ will
take into consideration their character, their po‘itiqn
and their respectability as far as it is known or not

‘ known; the motive that any witness may have to testify
falsely or truly; the probability of the story tou or

its improbability and make up yoﬁr nlu&o vhere the truth
is and then dring in a verdict in sccordence with the

truth as you find it.

A defendant under our system of law is presumed to be

ey

innocent until he is proved mnty.' The burden rests upon

those who make the accusation, to prove that accusation,
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to make 1t good. And, therefore, in this case, the bur-

den of proof lies upon the inplo to overcome the présump- |
tion of innocence and establish ;nnt.. fhnt ie vhat ie
nouit by proving a iofondmt guilty inyond Ih-t the law
calls a reasonable doibt. If a reasonable doubt of guilt
exists the defendant is entitled t0 the denefit of it and
thereby to an acguittal; but if the Vdofcndnnt is proved
guilty beyond a reasonable doubt then he is guiliy in the
eye of the law and should be convicted. A reasonable
doubt does not mean all doudt, Proving a man ¢uil'.y beyond |
a reasonable doudbt is a very dirfcrcnt thing from mvtgg
him guilty as a mathematical duonltr.tlion ie p,rov“. There |
are very few things in this world that we prove bm all
doubt as a mathematical demonetration is proved and the law i
requires no napoa_oibuit ies. A reasonable doubt is a .
»doubt that ie the product of reason, the producsg of the
Treason 1ng‘ faculties. It is not a doudbt raised by senti-
ment, emotion or timidity but it is a doudbt raised by rea-
son, a doubt which rests upon reason, a doudt which if a
man entertains it he can give a good reason why he cut,_or?-'
tains it. That 1- the sort of a doubt which is a reason=
able doubt. . If that measure of doubt exists in the case
the defendant should be acquitted. If he is prwin“chu{ty

beyond a reasonsble doubt that is all the law requires
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in the case and he should be convicted. There is one

¥sza

other rmatter I whh $0 caution you about. It,gp}n&od here
b$ the remarke of ooupul in picking you out and I think
by something that was later dropped during the case that
this defendant has been convicted of_ 2 erime. That, how-
evorv.‘ uixould not be taken into consideration by you, The
fact that a man has been convicted at a past time of a
disconnected crime, not connected with the one he is being
tried for, is no proof of guidt of the later orime. There-

fore in making up your minde as to the guilt of the defend-

ant you should.not say, "Ve have been convicted onecs of —

orime and therefore he probsbly committed this crime,"
because that is not warranted either by the rules of law .
or the rules of logic. A man may nﬂgr“c.mitto‘ a crime

-

and yet be guilty of the crime charged or he may have com-

. mitteé countless crimes and yet be guiltless of the crime
charged. The two have no connoction; ¥ 4 couxio, uhcro
a na.n has committed one crime that is bbund up in a gen-
weal schemasith another that is snother matter but where
two crimes are entirely dilconnéctod, both in fact .nnd
point of time, no evidence of guilt can be drawn if it ap-
pears inadvertently in the case that 2 man has been m«-

victed. With these matters charged I will now come dn-
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to the arime of robbery and charge you what it is. Rob-

bery is the unlawful teking of personal property from the

person of another, against his will, or by means d force
or vioelence. .In other ioru it is larceny from the per-
son committed not by stealth or dejterity but committed
by force or violence against the consent and will of the
person robbed., 71t is a larceny from the person committed
by means or. an sssault, The law does not say that any
particular meagure of vioiendo must be qlcycdi to consti-
tute robbery. in gencrd it sayes what amount célutitutn

robbery in the first degree but nothing as to any spoom

measure of roroe to Dbe uployod to conalt robbery m _
t.he law cannot pick out the measure of rorcc to that oxteut
If, therefore, a robbery is committed by the use of any
appreciable force or violence _applied to the person of an-
other ;if force or violence is employed to get the property
and keep it or to overcome resistence to the tikim thl.t
ise nufriéient. Therefore, in this case you will firet con-
sider did somebody rob Nr, Batt, did domebody take from
his person personal pfOporty againet htlo will, againet
his consent by uploying,xforca or violence upon his per-
son. If so, that is robb‘cy and he was robbed.

Robbery in the firet degree may be committed in one

of several ways, and the indictment here alleges that




‘there it ies robbery in the first degree. The indictment
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there were two facts which made it robbery in the first

¥szu

degree. A person is guilty of robbery in the first de~

gree vhen he commite a robbery being aided dy an acocom~

Plice actually present. The lww says that if two men com~

bine to rob, if two men attack one man, the fact that the

two men were present makes the crime more din"oroul and

also alleges that in thie case gi'imu- 'bodn.y harm was

1 * R o R R
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inflicted upon the complainant. The law ssye that when
the ofifender inflicte grievous bodily harm or injury upon |
the person robbed that ie ro bery in the first dcpu.m.
fore the indictment alleges that this 1s rcbbo;'y. in the
first degree, first, because the defendant was aided by

in accomplice actually present, an unknown man who geot
away, and, second, it ie robbery in the first degree be-
cause grievoﬁa bodily harm or injury was inflicted. rt is ’ P
for you to say if a robbery was committed was there an
accomplice actually present. If you find an accompliced

was actually present then it is robbery in the firet de-
gree. You need not waste time ln»oonaldorl.ug whether the ins |
juries inflicted were grievous or note If you find either or
t.hin two elements present, either an accomplice or griew
6uo injury, that is sufficient to constitute robbery in m

first degres. You do not need to find both in robbery 0



R T —

55
7

the first degree if either one of these elements, of an :

acoomplice or grievous bodily harm, is present. If you

find that somebody committed robbery in the first degree

on Mr. natt then it would be for you to say was that jnr- ‘
son ;_nn dotond'mt. I may say, in passing, that the value
of the property takon is imterlsl in robharj. In robbery
the gist of tho offense is the force or. violence and the '
value of the property taken is immaterial. If you find that .
robbery was committed in the first dégree then you will de=
termine ixo»oomitt.ed it and that, as I understand it, 1s
the point that 15 in serious controversy in this case.As

I understand it, the defense, while not actually comswdtlu
that Mr. Batt was robbed, still makes no serious eonth

tion that somebody may _have done so. The defendant saye

&
2
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he did not do it, and he sets up the defsnse known &s an
alibi, meaning that he was elsewhere, and therefora, could
not have done n.' On the other hand Mr. Butt_' aio he did
do it. | :

You have seen the complaining witness on fhc stand,
and it is for you to make up your minds as th the reliabil
ity of his test imony. According to his testimony the in-
ference ie w&rmtod that he must have been followed by
somebody who vnot iced this pr@orty. At m rate, vhether
that ie 80 or not he saye that when he M. into the halle

way of the house vhere his mother-in-law lived, under an
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electric light, he was suddenly set upon by two m;u-
cording to his itory there was a tusele wnd ths defend-
ant got in front of him, was choking him, was close to
him, and th‘nt. he gazed into his face. There are two
contentions on that matter. mo derondant, of course,
with great.reasonableness, contcndo that thirty seconds is
not a long time and according to the defendant's comuio
t:lo,n‘ it would®unsafe to convict ;qyﬁody on an identifica-
tion that lasted through an interview of ths&longth of
time. On the Sther hand the people contend, with no less
rcuoniblonuo, that it is not so much the léngthl of time
that stamps a face upon the memory as the face 1tq§1f and
the circumstances under which it is .eori. Some men‘s
faces are so qolorlen, 80 ordinnry; that it is hard to

remember them; on the other hand other men bear vuy‘

strong marked features that are fcuubcod after a Mnl
- seeing of them. You have seen this defendant at tho bc

here, and it i1s for you to eay under which cntmry ht.

face and features come. :
X

The people also contend that the circumstances -m.
make a difference. I suppose every ongryou men 0“1,' “'u, |

town thie morning in the trolley or subway sat oppeli‘h

some man, problbly sat opposite him anywhere from Mty

minutes to half an hour and I donst suppose One of you



would rqmulso again the man whom you sat opposite to.
¥hy? Because there was ab:clutely nothing in the eir-
cumstance that would make you look at him and distingnish
him; but on th¥fiother hand if you were to go. out into thise
corridor and s man came up to you, spoke 2 few worde to
you, and then struck you suddenly in the face you might
recall his features tomorraw if you ‘un him, It is Tor
you to take 511 these common senge ma.ttcr. into coneldera-
tion in making u;j;?ur minds 28 to the tru_th hcri. The
defenee says that the defendsht was aecnunbr'sﬁ elocféic
light for thirty sooonéh and that is not long onouéh. on

the other hand the Péoplc contend that }ou must take into
| conoidé_rqtion the make up of ¥r. Batt, the features of the
- défendwnt and the circumetances under which the occurrence
took place and the p'eople'o contention is that thirty se-
conds is enough., Wow, it is for you tq m~ and nobody
else. Nobody but you can determine that fact.

The defenee in addition to contradicting the »eo~
pl-e‘l case, has called two witnesses to prove, as I say,
the alibi, An 3libi if genuine and trnthm. is a complete
defense and is often the only defense an innocent li!l can
put in, On uu» other hand for a great» many yq.rl the Gom.
have warned jurore that it is a dbf.nn-whhh should be

carefully scrutinized because it is a defense which is very
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easily fabricated. A transaction may bde picked out

which ie perfectly truthful, the only falsehood being

| revn

a shifting of hours or points of time, sometimes dnys or
sometimes only a few minutes in time and therefore the

incident having really occurred that gives a colar of

truthfulness to the whole traneaction whereas the Tslsity
of it lies in the shifting of the point of time of =2n hour

or whatever time is required. In this case you have

S AP & e i e ki A

heard the two witnesses who have testified to this alibi.

It is for you to say whether you believe their toatimny

or whether it raises a réhonable doubt in your minds.One
of them is a brother-in-law of th; defendant, and the other
is 5 woman not related to him. One saye thtf she was
present and fixees the time of the appearance of the de-
fendant as sbout 7.30. You will recsll that this oe-
currence as teestified to by Mr. matt wuk put at abowt 8.15
or 8.20 in the evening. You, therefore, can see the
importance of an hour's time. It is for you to take all

the vto.unony and make up vour mlndt‘mothor it is truth- ;
ful and genuine testimony or whether they have ‘come to the :
aid of the defendant. If you find that the test imony

is true, or if it raises a reasonable doubt in your minds
why then, of course, the defendant is entitled ft.o an ac-

gquittal. On the other hand if the jury find that the ali-
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bi is false not only does the alibi itself fail dut the

intqrpot_itton or putting in of a false alidbi may bde taken
by the jury as evidence of mut, a® indepen dant evidence '
of guilt because a person who is innocent does not have |
to put in a defense fhtch is false. Therefore, as I -d,
if you find that this alidi is a falee alibi not only is
it out of the case as a defenes but you can regard it as
evidence of gu'nt strengthening the 1_'0.0910-0 case as put

in.

I think, gentlemen, that comprises all the rulesof law

governing this cases. The evidence ie short, simple and
is fresh in your recollections. 'rhcroforq. I will Duvol
the case to you trusting that you will give it your care-
ful consideration making, ss I know you will, a perfectly
honeat and intelligent effort to determine vhere the truth
is and then bring in a verdict 1h accwdﬁco therewith.
Your verdict will be guilty of robbery in the first

degree or not guilty according as you find the facts.

' Any requests or exceptions?
¥R, LASH: 1 ask your Honor to charge the Ju.';'y that
they are not to draw &ny 1nrc»ronoo wvhatever rroa the tes-
timony that the 'co-plainnn‘t had been followed on th‘ night
in question by the def endant or anybody else.
THE COURT: of oénru. you should notldrn any in-

ference that he was followed by the defendant unless you
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find that the identification is true. As to whether or il

¥yssg

not he must have been followed by somebody why all those ‘
-or_t of lntcrencop are for the jury. It appears that he .
had glwag on and certainly this ring was gone. Did who- ‘ ;
ever robbed him in that hallway know that hﬁ had hie ring
on under the glove?

¥R, LASH: I ask your Honor to charge the jury that
there is no testimony here that the compl ainant was fol-
lowed by any one. |

THE COURT: There is no testimony other than that
inferen-co. If you believe that these men po.tcﬂ tl;nl-

selves in this ho.llwa,y on a chanc. of rob'btng mwer alght

j
B
4

come in there of course not. I don:t say *that he was or
was not followed. It is for you to draw what inference you
believe the evidemo Justifies on that head.

MR, LASH: I ruk your Honor to charge ihtt there is
no testimony that the complainant spoke to this defendant
or that this defendant spoke to the complaining witness.

THT COURT: I recall no such test imony. The jury :
will pase on the facts., I shall not tell them what the

facts are. I rocul none. If they mclll |y thoy can fole-

low thoir own recollections, not mine.
(The jury retire at 12.45 p.m.)
(The jury return to court at 2,32 end state that

they find the defendant guilty of robbery in the first
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gree.

NR. LASH: will your Honor entertain smotion now?

THFE COURT: You may make vour notiou.‘on the day of

 sentence.

(Defendant reman ded until »J’nly 19th.)

l
a4
,;
b}
b
ke
&
o
o
H
|
o4

pEaiiiasiand




COURT OF GENERAL SESSIONS OF THE PEACE, , 62
CITY AND COUNTY OF NEW YORK. PART II.

------------------------------------- X

THE PROPLE OF THE STATE OF NEW YORK : Befor e:
vs. : HON.CHARLRES c.onT.;n.J,-
THOMAS J. VENTINIGLIA. :
S o S A i W B S & e g x

Indictment filed 26th of February, 1918.
Indicted for robbery in the second degree.

New York, July 26th, 1918.

(The defendant being arra.igncd» for sentence.)
APPEARANCES.
FOR THE PEOPLE: ASSISTANT DISTRICT ATTORNEY GEORGE W, BR'}TBRBB.
¥OR THE DEFENDANT: MR. SIDNEY R. LASH.
MR. LASH: Dou your Honor wish to hear lrm oh
my notion?

THE COURT: I will hear you,' certainly.

MR, LASH: If the Court please, the dcfnndant- vas
convicted on ‘J’uly 12, 1918 of the crime of robbery in the
first degree. To be sure that your anor has firmly fixed
in your mind the facts a= they appeared on that Cay.l will
make a brief oumuarjﬁf them, The only witness of iden-
tification and the only witness other than the police of-
ficer was the complaining witness, Philip J, Batt. 1 think

that your Honor will recall that hie testimony was to the




effect that he left the Claridge Hotel, 43rd etreet and

| L

i . ™.
in

—

- Broadway at '7.4’5 Pelie; that he walked to the Times 8quare

station sand tock s subway local train to 72nd street and

there boarded a Dyckman street express. That he alighted

at nyckman street snd walked three-quarters of a block te

A i s Sl e s A i

112 Nagle avenue, the home of his mother-in-law where, ais

he says, he intended to visit, He says that he ngver bae

fore in his life saw the defendant except when he mtcrtd

i i e e Bt e

or was about to enter the door of 112 Nagle avenue, Ho says
that it was an exceptionally dark night and mors so be-
cause the lights were extinguished by tho‘ord'or of the Yuel
Comiasionnr_. Néw he says ther(qu an ordinary‘ elec~-
tric bell in the hallway. Again I repeat that he says he
never saw the defendant exceprting at thst time that he was

there.

THE COURT: I have all that clearly in mind. I have
the facts clearly iﬁ mind. I remember thaem.
MR, LASH: 71f vour Honor will Just bea.r with me there
is one fact th'xt I wish your Honer would lat ne bring out. ;
He says that he never saw the defendsant excepting for a
period of thirty seconds and on cross examination he said
that 1t might have been less than thirty seconds, md that _
it was at a time that he was being hit on the heed,at the
time that he received a fractured ekull, =mnd at ﬁ;o time
he was being choked. It is upon that testimony that the

case was permitted to go to the Jury,-md_ it was upon that
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that the defendant was convioted. My motions, your poner,
is to set aside that conviction, snd I base that motion
firstly upon the People against

reported in 116 N. K. 793, decided by the Wew York Court
of Appeals on the 25th day of May, 1917, the opinion being
written W Mr. Justice Chage. I guote yon. an extract
from that op-ihion‘. ¥r, Justice Chase in writing held;
"Where a witness positively identifies a defendant }u one
who committed a crime the weight of evidence of identifica-
tion 1is for the .Jury, but wheré such evidence is incredi-
ble as a matter of law, it is for the Court.w : | |

Now, the question will arise when is ciidcnco'or iden~

tification incrodiblo' 28 a matter of law. To be incredi-
bie a8 a matter of law it must be first ineredible ua 3=
matter of fact or such facts aurronndinc the facts ku' |
would lead to a possible doubt. I maintain, your gom,-a-

I may be in error and my opinion nqu not agree with your

Honor's -- but I maintain that when a man who has never bes

fore seen a person:s face which is of no particular con-
tour for a period of thirty seconds or less on an o{qoc’iﬁ;
ly dark night at a time when he is boing blackjacked, be-

‘ingchoked, when his skull is being fract ursdewhen he
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himeself admite that he is being choked by a man direetly

in front of him and when the natural situation of his

face iu.t have been looking towards the heavens. I say

that under those circumetances a statement such as the come

-

plaining witnass t.uiitiol to is not only improbable, but
it is most impossible. 1In dealing with a set of ciroum-

stances just as exists in the cage at bar thc court of

Appeals in vrlting ‘the Opinion in the Pesople against
* Jueng Hing, reported 1}1 212 New York, the opinion !s.ing '

' written by Mr., Justice ¥erner helé s follows: (Ré’pdiug)

Now let us see if that opinion in any way affects the
fecta in thié case, Lat us take it for granted thn‘t ir
an ordinary human being sezs a face of a ﬁarticﬁlur con-

tour for a brief period of thirty seconds uhd_or ordihm /

cicrcumstances -- if he met him in the halliay u he wag
about to go upat'au.--, met him under this light and saw tho
defendant he mizht remember him. Therse might have been
some mark of identific@tioh on the defendant, he might have
noticed the large haud of the defendaant or its peculiar
shspe or mey have noticed sonctfung about him, but thl.

facte in thie case ars just ae the facts were in thAoVJ‘ull.'
Hing case, 212 wew York. The identification, if w,m
medein 5 time of excitement. furely this complaining wit-

nees was not himself; he was not calm, coel snd collect-
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ed when msomebody was blackjacking him in the back and

some one strangling him in front. He did not have an op-

pbrt\mxty to look in front of him as the circumstances

were that he was being blackjacked and his face was in a i | P
heavenly position. Now, your Honor, that is my opinion

as far as I have gone.,

THE COURT: Well, asg to that I can simply say thil
that the whole issue of identity has been lon to the Jury
in this case. I n&dc an effort to put myeelf in this
complaining witunlu'- placc. This defendant has very
strongly marked features, hu.vy' eyebrows and his physiog-
nomy is of 80 n&k«l a doscrtption'that I am vori m
that if he were to hold me up and an olcctrie 1i¢ht lhoac
upon his 7ace that I would remember his face thc act day.

¥R. LASH: That is true, but isn't there s possibil-
ity of mistake taken into consideration the Court of Ap-
peals decision in the Jueng Hing case. Isn,t there a mch

greater poseibility of mistake.

‘ THE COURT: That -ie an arguncnt to address to a Jnry.
and it was addressed to the jury in thie case, and thoy r =
solved that issue of fact. 3

MR, LASH: But, your'nonor. isn't it such a -te%m.
of fact that never should have gone to the Jnryf

THE COURT: in that I disagree with you.If that

were 80 why robbery would be safe in this city-- if an
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identification by one person was insufficient to take

& case to the Jury.

=
.
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MR, LASH: Your Honor denies the motion as far as ¢

have gone?

THE COURT: Yu.

MR, LASH: I have a further motion for a new ;.rlll
on the ground that your Honor in charging the jury com-
mitted an error which was prejudicial to the rights of tht_
defendant, and that therefore the defendant is entitled to
& new trial, I make this notiqn with great respect for
I have the greatest respect for your Honor, dbut your wonor
knows to err is human onpocie._ll-ytjudicidly. At_pic'o ,551
or' the stenographer's minutes the Court charged the jury
a8 roll‘ovoé‘ ®"According to his tc,.timony the inference 1: 

warranted that he must have been followed by somebody who

noticed this property.®
At the end of the Court's charge the dofondlat'-"coqn-
sel made the following request to charge: "MR, LASH: I . |
a8k your Honor to charge the jury that they are not to
draw any inference whatever from thc testimony that the
complainant had been followed on the night in question by
the defendant or anybody else. THE COURT: of course you
should not draw any inference that he was r'ounod by

the defendant unless you find that the identification is
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true. As t0 whether or not he must have Baen tblm‘
by somebody while il those sort of inferences are for
the jury. It appears tﬁut he had gloves on and certainly ,‘
this riug was gone. [Iid whoever robbed him in that hall-
way know that hc had his ring on under the glove? MR. LASH:
I agk your Honor to charge the jury that there is no tes-
timony hers that the complainant was followed by any bne.
THE COURT: -‘l‘horc is no testimony other than that i_nfcr-‘
ence. ¥R, LASH: I ask your Honor to charge that t,horo
i no testimony that the co-plammt spoke Lo this de-
fendant or that thi. dorendmtupoko to the complaining
witness. THE COURT: I recall no such test imony. The Jur;
will pass on the facts. I shall not tell what the
facts are, I recall none. If they fecall any i.hay éon,
Sollow their own recoll ections not nin@.' ‘ |

Wow, if your Honor, ple=ee, there is not the slight-
est scintilla of evidence in ‘thc entire record that this
complaining witness was followed by the defendant or any-
hody or that he ever Ispoko to this defendant or nybaﬁ.

I feel Lthat the Court,s rofor'?onco or the Court:s .tttmni
going outside of the record was highly projudicld' to the
righto of the defendant and for this reason--in that box
sat twelve men unlearned in the ways of pnoo&fro,M

and every one of them while they are fair men wishing to
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do right are' guided by circumstances and by impressions and

each one of those men have profound respect, justly so,

for your Honmor. There is no man on that jury when they
heard that remark from your Honor who did not feel that |
that was yéur Honor,s impression of what happened that 1
ni@f-. } : A 2
THE COURT: WwWhat difference does it make. I stated |
to the jury my impression, @nd 1 think the hpre.cion of : ‘
everybody, that whoﬁor committed this robbery must have
followed the man home. I told them that if the identifica-
tion was faulty it did not make any difference whether
hc- was followed or nof.

MR, I.ASB: Yes, yur Honor, but no matter how much
your Honor tried to correct the charge in the first in-
stance, that charge could not be corrected as the impres-
eion was then made on the mind of each jureor.

THE COURT: What impreesion?

| MR, LASH: The impression that he was probo;bly fol-,_
Adowed by the men who assaulted him. I rofcr} your wenor
to the case of the People against Vanaiken, 217 W.Y, ,page
532, |
I will submit my brief on that matter.
THE COURT: io_tlon denied; exception.

MR, LASH: One more quut.un. I woubd agk your monor

to grant a certificate of reasonable doubt.




. true then the jury ie perfectly useless =nd superfluous

70
THE COURT: That motion has to b.o made on notice.

MR, LASH: Hasn,t your Honor the power teo grant it

at the conclusien of the trial on my motion?
| THE COUR‘!: I prefer that you make that motion be-

fore a Judge of the Supreme Court.

MR. LASH: Your Honor wiil not entertain it?

THE COURT: Wo. I will give you a stay of ju‘gment
8o that yu can make it before a Supreme Court Ju stice.
| In thiocajc after a lengthy trial in which he was
ably defended by counsel the defendant was convicted by
the jury on the esimple guestion of identity. The jury are '
the sole judges of the facts and where the verdict is sup-
ported by credible evidence and 1§ not the result 'o:l’ pas-
sion or prejudice it is conclusive on the Court. While
my oApinion -~ while if I had been on the jury I -hmd have
found the same verdict irrespective of that fact their
Judgment binds .n-.. That is what they are for. It is for
them o determ-ine the facts 'mqvthl bourt, then is bound » :

te act on that judgment as correct. Jf that sere not

bro.nch of ths Court. Aa a matt er of fact the jury is sn @.
sential part of the court and just as the jury are bound

by the Court's instructions .on the law eo the Court is
~bound by the finding of a jury. The finding of the jury

in this case establishes the fact that this defendmnt wag
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the person who comnmitted this very Atrocious robbery; it
also establishes the fact that a false manufactured alibi
was attempted to be interposed. The complaining witness
was a business man who was going to visit a relative;
he was set upon in this hallway and received very ..ritil"
injuries, he lost some jewelry and seventy bllar-;n
cash. He said that tu,f. happened in the hallway of an
apartment house in which 3 relative resided. fh. de-
fendant has a record for some four previous conviections
hiwing stnrtgd in the House of refuge he prﬁ;ro'lol to the
@1rn Reformatory and then to =tate prho_a and thmA
later to the Penitentiary., Under those circumstamces
there is but ono'thing I caﬁ do and that is fo impose a
substantial sentence. He is pentonepd to six years in

the atate prison.
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