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COURT OF GENERAL SESSIONS OF THE PEACE,
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New York, June 18, 1818, =
Tﬁe defendant wes indicted for rapé in the aécon& dégree,
assault in the second degree and abducticn, '
Indictuent filed \\A»\«47 Fo, LT
A p{p earances:
For the FPeople:
ASSISTANT DISTRICT ATTORNEY BOHAN.
For the Defendant: |
Megesrs, Embiee & Fabricent (Mr. FabiiCant, of counsel).
A jury wes duly impaneled and sworn,
MR. Bohan opened tlhe case to the jury,

MR: FABRICANT: We will concede that the girl was under

the age of 18 veare, although in view of the orening of the
Aéeiétant District Attqrne; I regard that as 1mma$efia1, he
having etated he will submit thie case to the jury upon the
theory of assault in the second degree omly,

THE COURT: - If the girl was only 14 yearﬁ?age and the

defendant tried to have gexual intercourse with her that



k. ; . | ' 3 &
would ve aseault in the second degree. "

MR, FABFICAA‘: Well, I shall in the couree of the trill

take exception to your Honor's view of the law, if that re WS
your view, :
MRS CATHERINE SHANEKS, (691- 8th avenus),

called as a witness on behalf of the People, being duly
aworn, testified as follows: ‘
MR, FABRICANT: I will concede that the girl is under
18 years of age.
DIRECT EXAMIYATION BY MR. BCHAN: | g

Q Are you married, Nre. Shanke? A Yes,

O

Is your husband living? A Yes sir,

Q ﬁhere do you live? A 681 Eighth avenue,

Q Between what étreeta is that? A Between 43rd and 44th
streete, «

Q Have you a daughter named FHelen? A Yes,

Q@ How o0ld is she? A ©She ie 14 years o01ld,

Q Vhen wes she born? A 1904, én the 8th day of July. | [

Q Where Wwas she born? A In New York City., g | LD

Tk

Q ‘At that tiwe did you live at 512 West 49th street, when | - et

sLe wWas born? A Yes,
‘ (Helen Shanks weas trOught into the court room and
.stands at the resar)
BY THE -COURT: -

Q Is that the girl, Helen Shanke? A Yes sir,
g

Q She is your daughter? A Yes 8iT,
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Q That ie the girl you have been talking about? A Yes

eir,
. BY VR, BOHAN:
Q What is your husband's firet name? A Thaﬁae.
Q He is the father of Helen Shanks? A Yes sir,
MR, BOHAN: I offer at this time the certificate of
birth of thre Deparfme:t of Health Yo. 30619 in evidence,
MR, FABRICANT: No objestion,
Marked Peorle's Exhibit 1 in evidence,
(¥r. Bohan reads Exhibit 1, as followse:)
"Certificate of the Board of Health of the City of New
York, No, 30619."
QC Where was your daughter Hélen born? A Sloan's

Maternity, 59th street and Amsterdam avenue,

Q "Sex - . Female
"Colo? : Thite
"Date of birth July B8, 1904,

"Place of birth, street number Sloan's Matefnity
"Hospital,

"Father's nane: Thomas Shanks,
"Father's regidence, 512 West 4Sth street,
"Father's birth place; U. S.

"Father's age, 35,

"Father's occupation, .boiler maker,
"liother's name, Katie Shanks,

1 '
"lMother's name Lefore marrisge, O'Brien,




"Motlier's residence, 512 West 4Sth street,

"Mother's birth place, U.S;

"Mother's agé,-BS.
"Nunber of previous children, 2;
"Hoﬁ'many now living? 3.
"(eigned) Reginald Lauberstein, M,D.
"Sloan's Maternity Hoepitel.
"Bureau of Records, received July 4, 1204,"
THE COURT: Have you any objection to sending that book
back, Mr, Fabricant?
MR, FABRICANT: No sir,
Q Mrd, Shankse, did you ever meet this defendant? A Yes
sir, | |
Q TWen? A I met him 1B December Wwhen my daughter came home
on a Friday night with two big oranges, I spoke to her and I
said, "Helen, where did you get the oranges?"‘
Q Never mind that, \
Objected to, Objection sustained,
Q TWhere did you meet him? A I met him at 513 Eighth
avenue, where the girl had brOLght'me up to his room,
Q Did you ever meet him afte: that? A No sir,
M?i BOEAN: That is all, You may examine,
MR, FABRICANT: No questions, |
BY THE COURT:
Q Tho was With you when you went to his room? A My daught-

€T,




Q* You saw him'there, did you? A Yes sir,

Q Did he say anything to you then? A I asked him about the
girl,

Q Did he eay anytlhing to you then? A VNo.

Q Did he make no answer at all? - A’ He denied it, he gaid

Q Then lLe said something? A He said "No."

DR. WILLIAM TRAVERS G I BB, (42 West 75th
street), called’and swom as s Witnese on behalf bf the Peo-
ple, testified as follows:

DIRECT EXAMIVATION BY MR, BOHAN:

Q Doctor Gibb, you are a duly licensed physician in the City

.cf NewAYcrk? A Yes sir.?ﬁ
Q Are you connected with the Society for the Prevention of

Cruelty to Children? A Yes, I am their examininé surgeon,

Q How long have you bheen such examining surgeon? A 28
years,

Q Did you make a physicsl examinaticn of Helen Shanke on
the 17th of MNay.of fhis year? A Yes sir,

QR 1Is tLis the girl you examined (Helen Shanks walke into
court room and stands at the Bar)? A Yes sir,

Q@ TVWhere was that examination made? A At the rooms of the

Society, 297 Fourth avenue, ‘

Q Did you make an examination of her genital organe?

A Yees gir,

Q Will you state what the condition of her genital orgeans




:;e on the 17th of May this year? A I found her hymaﬁ comglete~'
ly ruptured, indicating complete penetration of her génital or-
gans by some blunt 6bject.

Q And from your examination would you eay she was in con-
dition at that tine to perforn sexﬁal intercourse? A Yes sir,

MR, BOHAN: Your witness. You may examine,
CROSS EXAMINATION BY ‘MR, FABRICANT:

Q Will you teli us just what you found? A I found hef
hymen coupktely ruptured, indicating complete penetration of her
genital organe by sore blunt ob ject,

QCould you tell frow the examination, reasonably, whether the
renetration was recent léfore that éxamié&tion or not? A I could
not tell beCaueé tie parte were entirely ﬁealed.

Q How lorg does it take for the parte to heal? A From three
to ten days,

Q Is it poseitle for the parts to heal within three daye'af-
te{the initiel penetration? A I have never seen a case that
heale& up ase quickly Aa thet if there was any rupture at all,

Q FKow long is the average healing process? A 'Between three
"and 10 days, Sometimes where the tear is not very gréat and the
hymen is thin it takes three or four days to heal.v If the hymen
is thick and the tear ie extensive it takes & longer time, usually
about ten-daye, and in some cases longer,

% Did you make an examination of this girl'e hymen? A Oh

yes,
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Q Wae it & thin or thick hymen? A The hymen was ruptured; B¢
there were remains of it. I would eay it was an ordinary , '
hymen, ? —
|

Q- Then if it had healed in three days you would regard that
ae'extraordinary? A Yes, : l
MR, FABRIGANT: That is all, ‘
HFELEN SEANEYKS, (681 Eighth avenue), called and sworn
as a Witneses an behalf of the People, testified as follow§2
DIRCCT EXAMINATION BY MR, BOHAN:
Q Helen, now talk up loud enough so that the last gentleman

of the jury can hear you. How old are you? A 14,

Q When was your birthday? A July 8th,

O

When will you be 157 A UNext July 8th,

Next month? A This month.

O

0 Whet month is this? A June,

Q Do you go to school? A Yes sir,

Q - What schoocl do yoﬁ go to? A 47th street, P, S, 17,
Q To public school? A Yes,

Q What number is it? A P, S. 17,

Q How loné have you been going to that school? A A long

tine,
Q Is that the first school you ever went to? A Yo,
Q. You 1ive at 691 Eighth avenue? A Yea,
Q TWhat street is that near? A Between 43rd and 44th,
Q On what avenue do you 1live on? A On the west side.

'What avenue, 6th, 7th or 8th avenue? A 8th avenue,

O




! Q On the west side of 8th avenue? ‘A ’Yea sir, !

Q What clases are you in? A I am in the wrgraded
class,

Q }When was the firet time you ever esaw Mr. Gibson? A 1In

+ January, l

Q There did ycu‘firat reet him? A I met him while } was
paseing his doorway. I seen him at the doorJaﬁd he told me to
come in his horee;

Q When was the first time you went to his house? A in
January,

Q The firet day you met him? A No,

Q TWhere waé his house? A 513 Eigﬁfh avenue,

Q How far away ie thet from your house? A Down 35th
etrect is his house,

Q- What floor is his home on? A One flight up.

Q How many roome has he got? A ﬁe has only got cne room,

Q Is that room in the front oi back? A In ﬁhe front,

Q How many £imes havé you.been in that room? A Five times.
Q Have you alwaye been alone? A Yes sir,

Q Do you remember the last day you were there on May 1l4th?

A Yes sir,

himn,

Q That was the day the of ficer came in? A Yes sir,

Q What time did you meet Gibson that day? A T did not nmest
I came home from school and he eeen ne,

Q He saw you where? A 48th street and 8th avenue,

Q Did he talk with you?r A No, I passed with the girls
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,going down on 8th avenue.

Q What did he say to you? A Then I did not talk to:
him, 80 I went up into the house and I went to fhe store and
then when I came down he was in 42nd street,

Q That corner? A On the west side,

Q What time was that? A Around 4 o'clock.

Q . Where did ycu go then? A Then I wenf down 8th avenue,

Q TWhich eide, the west side? A Yee sir,

Q With the defendant? A No sir.

You went alone? A Yes . sir,

O

Q Down to his rooms? A No, I walked down, looked at the
movies and he called me over to his room.’ |
8. What Aid ho aay Whin By celiBd Sec aveE aN Khe NI
A TWell, he told wme to come up to his house,
Q Did you go up.to his house? A Yes,
'Q Did you walk with him? A No.
Q Did you walk alone? A Yes,

Q Who went up fipet? A He did,

D

How soon after did you go up? A I went right back of
him and he raised his hand to the window for me to go up.

Q Where was this movie, you say? A Right near 35th
street. : ‘ |

Q@ On 8th avenue near 35th street? A Yes,

Q Vhere was he, Did he come over to the movie or call you

fror his window? A He called me fromxr the window,

Q That is, hie house was on the same side as the movie?
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Q

Q

now of the 1l4th of May,.the last time? A Yes sir,

Q
Q

told me to take off my clothes,

Q
Q

10
Yes,

And you went up to his house? A Yes sir,

Was that the first.time you went up, or ere you speaking

The last time? A Yes sir, )

When you got into the room what did he do? A Then he

Did you take them off? A Yes,

What did you do then? A Then he laid over me,

BY THE COURT:

~

()

Wae there any furniture in the room; do you know what

fumiture is? A Yee sir,

Q

Wae there any furniture there? . A He only had one couch

and one table and a lamp,

Q

“

RY MR,
Q.

L

.

A couch and a table? A -And & lemp,
BOEAN:

Pid you lie down? A Yes sir,

. On what?' A On the couch,

Did you take off all your clothes? A No, only my bloomers,
Then what did the defendant do? A He laid on me,

Did he take off any of his clothes? A TNo, He took his

thing out.

Q

Q

That did he do with his thing? A Then he put it in,

He put it in ydur privates? A Yes sir,

: &
Q While you were lying on the couch did you hear anything?

A Yo sir,
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Q@ Did anything happen? A No sir,
BY THE COURT:
O Did any one come to the door? A When I got ddne_eomé-
body came At the door,
Q@ You were not lying on the couch then? A - No,
0 What 4id they say. Did they say, "Open the doof"?
A The cop said, "Open the door",
Q Did you open the door? A The man opened the door,
EY IR, BOHAN: '
Q bid he say anything to you tefore hé orened the door?
A The cop walked in,
Q Before he Openednthe door did Gibson say anything to you?
A No, :
Q@ When the officer came in what did thé defendant éay?
A He said thatvI only came here for money.toago to the movies;

How was the door locked? A It had a key,

O
o~

Q On the inside? A Yes eir,

Q Was there a bolt, or just a key? A No, a bolt,

Q Did you have a talk with the of ficer while Mr. Gibson
was standing there? A Yes sir, |

Q What did you say? A I told him what he did.

Q Téll ue what you said? A I told him that he laid on me
SRd-te—toid-me and he told ue to take off ny bloomere,

+ Q That did Gibson say at that time when you told the officer

that? A Then he told me not to tell, he was going like‘that to

me (indicating. - Witress putting up her hand to her face),
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Q Where wgs Mr. Cibeon standing when the officer was talking

to you? ‘A In back of the cop.
doing
Q What was Mr. Gibeon/while you were talking to the cop?
A He was going like this with his hands, not to tell (witness
indicating by putting her hand up to her face),
Q Putting hies hand where? A To his mouth,
Q After you told the policeman &id you hear Mr. Gibson -say

-

enything to the policeman? A ©No sir,

Q Do ;ou rénenmber anything else that was said? A TNo sir,
Q How many times have you been in that room? A Five
tiwes,
Q How many tiwmes did you lay down on the couch? A Four,
Q On each occasion did he put his thing in your private
parte?
MR, FABRICANT: Objected to as not within the iéauea,
being an effort to piove other crimes,
Objecticn overruled, 'Exception.‘
A Yes sir,
Q Did he ever g-ive you any money? A Yes eir,
Q How much? A Soxetimes_two dollare,'aometines a dollar,
and a dollar and a half,
Q@ Did he éver give you anything else? A No sir,
Q Did you ever bring your mother down'there? A Yes sir,
Q When was that? A On a Saturday.
Q

What month?
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TEE COURT: ~Thie was before the arrest, was it?

MR, BOHAN: . Before the arrest,
THE COURT: How long vefore the arrest?
;m; BOHAN: I think the mother said in December.
JUROR MO, 1: Is it any harm to ask that girl what she,
done with the money she got from the man?
THE COURT: You may ask her, but it is not material
what she did with it,
BY MR, BOHAN:
Q TWhat aid you do with the money he gave you on each oCw-
Casioﬁ? A I used to buy War Savings Stampe and Thrift Stamps.
Q That elee, did you go to the movies? A Yee sir,
0 And buy candy? A Yee‘sir.
MR, BOHAN: That is all, You may exﬁmihe.
cﬁoss EXAMINATION BY MR, FABRICAN’E: :
Q Helen, when tliie man Cibeon asked you to lie down on the
couch wWas he near you? A Yeg sir,
Q Whgt did you do? A Then I laid down and then he laid
on top of ne,
Q Did you lie down youreelf or did he put you down? A i
laid down myself, | |
.? When Lé waved his hand to you through the window and asked
you to cowe up, did you knoﬁ what you were going there for?
A Yes,

a)

Q@ Did you go there expecting to lie down for this man?

A Yo seir.
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Q You did not? A No sir, : Y

Q Did you eay, while this an was on top of you, "Oh, it

hurts"? A No sir,
Q You did not say that? A No sir,
Q And it did not hurt, did it? A No sir.

Q@ Do you say he put his thing into you ? A Yes sir,

L

dlad anybody ever done that to yoﬁ vefore? A No sir,
' firet
Q Then thie day that the officer came there was the/timo
that anybody in the world had-ever done that .to you? A Yes
sir.
Q Vhen you laid on the couch these other threé tines did
this man do enything to you like that? A No sir, not much,
Q You never had anything to do with ény other man like that,
did you? A No sir,
0 And you firet met this man Gibson around December last
year? A Yes eir. |
0 So thie last time when he was arrested, was that the
firet time that anybody had ever put his thing into you? 4 No

sir, .

Q Who had put his thing into you before? A He did.

This same man? A Yes sir,

O

Q. How long before May 14th of thie year? A I don't know,
Q Wae it just-before yoz& mother went up in December to see
him? A T guess g0, yes,

Q . And you say that wee the firet time that anybody had ever

done anything like that? A - Yes sir,
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Q While you laid down on this couch yourself, did you?

A Yes eir.
Q And where was Cibson when
was taking out hie thing,

. Q@ ‘And you were lying on the

you laid down that way? A He

couch? A Yes sir.

Q Had you taken off your bloomers? A Yes sir.

Q@ You had taken them off?
Q

A TI had them off,

‘When did you take them c¢ff? A Before, when he told me

to lay down,

Q Did he ask you to take the
youreelf?

€@ You knew what you took the
sir.

Q And you expected this man
into you, is that right? A Yes,

Q How much did you expect to
don't know, he had no change,

Q How much did you expect to

BY THE COURT:

Q Wen you went upstairs you

did you? A Yes,

Q You knew what would happen

m off or did you take them off

A I took them off myself,

1 off-for, didn't you? A Yes
to do thie, to put his th;ng
get from him that day? A I
get from him that day?
expected to get some money,

when you went in there? A Yes,

Q The lawyer wante t0 knoW noWw how much you expected to get.

Did you have any sum of money in

to get 50 cente a dollar or two dollars?

your mind. Did you expect

A He told me he was

going to give me a dollar when I go up.
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Q When.did he tell you that? A He told me that if I would

Q Did he tell you that on the street? A Yes,

Q@ TWhen he met you-on the street? A Yes,

O

He told you he would give you .a dollar? A Yes,

Q So you expected to get a dolldr? A Yes sir,
BY MR, FABRICANT?:

Q You are sure that you never had anything to do with any
ohe else like that? A Yes sir,

Q TWhen the officer came in, who Opened.the door? A The
man,

Q Mr. Giveon? A Yes sir,

Q Did you see whether'hia trousers were open down here at
the fly or not when he opened the door? A 'No, it was closed,

Q Eis trousers fly was closed? A Yes sir,

Q You Baw that? A Yes sir,

Q Did you see him close hie trousers fly? A Yes sir,

Q@ ‘When the knock came on the door did you jump up from the
couch? A No, I was putting on my coat,

0., Then you had already gotten off the couch when the kpbck
came at the door, is that right? A TYes. |

"Q How long did you stay in this room altogether? " A I went
in at a Quarter to five,

Q ‘How long did you stay there? A I never looked at the

time when I came out,

MR, FABRRICANT: That is all,
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REDIRECT EXAMIFATION BY MR. BOHAN: | &

Q Do you remeuber when you were lying on the couch, and Gib-
son oﬂ top of you, do you rémemser saying anything to him?
A Yo sir, | ;

Q Do you remember whether you said anything? A I did not
eay nothing,

Q Do you remember whether he said anything? A He told me
to pull up my legs..

Q Did he tell you anything else? A No.
To pull up, or to open your legs? A To open my legs.
Wae that while he Was. 1lying on you? A Yes.
Do you remember meking any answer to that? A Yes,

What did you say? ‘A I pulled them open.

L O o o O

Did you say anything else? A No eir,
BY THE COURT: '
Q 'Did you tell him he waes hurting, or anything of that
kind? A Yes 8ir, |
2 YQU did say that? A VYes,
Q Did his thing hurt you? A No sir,
BY MR, FABRICANT:
'Q Didn't you esay it hurts? A | No sir.
Q You did not say that at all? A No eir,

Q And it did not hurt you? A No sir.

O

Did you say anything when he told you to open your legs?

A~ No sir,
MR BOHAN: That 18 -all,
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MR. FABRICANT: May I ask that the witrnesses be ex-
cluded after they have testified,
THE'COURT:, Yes, let them go into the Grahd Jury room,
JAMES TUOME Y, (Officer of 32nd Precinot, Shield
No. 8594),Awitnese called and sworn on behalf of the PQOple;
testified as follows:
DIRECT EXAMINATION BY MR, BOHAN:
Q Officer, you are a member of the police force of the City
of New York? A Yes sir, - ‘
Q On the 14th of May of thie year weie you on dnty'on 8th
avenue near 36th street? A Yes air;
Q What Precinct are you aitaphed to? A 232nd Precinct,
Q Were you in uniform? A Yes sir,
Q Did you see the complaining witness Heloﬁ Shanke?
A T d4id, |
Q@ Did you see the defendant? A I did,
Q What time did you see them? A About 4:30 P) M:
Q Wo did you eee first? A I firet sai Helen Shanks,
she was going off on 8th avenue between 368th and 37th streets,

Q On which side of the street? A East side of the avenue,

I was On. the east side of the avenue,

Q Where was your attention firet attracted to the defend-

ant? A As I was standing at the corner of 36th street and Bth

~.avenue the defendant passed me, He was following Helen Shanks,

walking at a fast gait as if to overtake her,
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Q Where did he go? A They went —.. as far as 37th street and

8th avenue and then came, back to the south side of 36th street,

when the defendant crossed the avenue from east to the west side
of the avenue, and went in premiszes 513 Eighth avenue,

Q That is in the City and County of qu Y&rk? A Yes 8ir,

Q Who went in there first? A The defendant,

Q Did ﬁe enter alone? A Yes sasir,

Q Where was the giri? A She stood directiy opposite on
the east side of 8th avenue, |

Q TWhere did you next see the defendant? A I saw him at
the window of 513 Eignth avénuo, one flight up, front, ‘

Q Wae the window open or closed? A The window was closed,
' Q And what was he doing? A He stood at the window and
beckoned to Helen Shanks to come up,

Q Tell ue what he did. | Describe his movements,. A When
I fifet ga¥ him the curtain of the window shade, the roller was -
at the bottom of the window, It 1s attached with a st ring.
I eaw the curtain go down and then ea? him beckon to Helen Shanke
to come up (indieating). |

Q When you sa¥ him make that movement did you have your eye
on the girl, Helen Shanks? A Yes, |

Q What did you see her do? A She went across the street
and went inéo the premisss, ‘

Q How long was she in the premises when you followed?

A Probably three minutes,

Q Did you see what room she went into? A I did not see her
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g0 into the room, :

Q —What floor did you go to? A One flight up,.;n the front,
the hall room, T

Q What door? A Tront, the hall,

Q Leading to what room? A The hall room,

Q Did you hear any voices? A I did,

Q Where did you etand? A Right outside the door.

Q Did you hear a man's voice? A Yee‘sir.

Q Did you hear a girl's woice? A Yes sir,

Q State what you heard the man's voice say? A I heard a
man say "Opeq your legs a little bit; hold it ﬁp,.there, that is
right, that is better."

‘ Q Did you hear the girl's voice say anything? A Before'
that I heard the girl say "You are hurting me, oh, you're hurt-
ing, not so hard".

Q Is fhat all you heard before you did anything? A Yes
eir, |

Q .Wha’c did you then do? A I tried to push the door 1f1 but
it was locked on.the 1nside,

Q Did you hear any voice inside say anything? . A I heard
some one say "Get up".

Q What was done then? A The defendant came to the door
and opened it,

Q Did you hear the latch snap? A Yes eir,

Q When you weht in did you‘see any one in the room?

A I saw the defendant and Helen Shanke,
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Q Will you describe thé condition of the olothiné of Helen
Shanks; ﬁhere was she, standing first or sitting? A She was
sitting on the couch putting on her coat, a long bluish cloak, .

Q' Describe the kind of room it was, what was the furniture?
A I% is a very small hall room about maybe 8 by 10,

Q Is there a bed in it? A A bed couch, a burean, a chair,
a lamp and a clook.

Q You say she was sitting on the couch fixing her coat?
A Yes, putting it on.

7 Where was the defendant Gibson standing? A At the
door, 3

Q Can you describe the oon#ition of his apparal? A Tﬁo
fly of his pants was open, otherwise he was fully dressed,

Q Did you have a conversation with the defendant?
A T did, |

Q Who did you first talk to, the defendant or the little
girl? A The defendant, |

Q What did he say? A He said, "This girl came up here to
panhandle me for 11 cents to go to the moving picture show.," He
eaid he did not give it to her, |

Q Is that all he said? A Yes eir,’ |

Q Did you havé a talk with the girl? A I did.

Q  While the defendant Was standing there? .A Yes sir,

Q What did she say in the presence of the defendant?

A She said the man coaxed her up to the room and was going to '




‘:1ve her some money. ‘ I eaid "How much?" ~che said, "He didzz
not give meé any money yet but he is going to." "I sald, 'Ihat
for?" She then told me she was afraid to tell me., So I took
her over to the door., I said "I want you to tell me the truth,
unless you want to go to jail.” Well sﬁe said, "He laid on
me, that is what he was giving me the money for." I said, "Did
he. do anythih;‘else?" She said, "Yee, he stuck his thing into
me, "

Q ‘What elge? A She said she had"been up in the room before
on four or five occasions and he had always given he: money,
from 50 cents to a dollar, |

Q What did the defendant say after he heard the girl say
that? A He said "Oh no, you are mistaken,’you never saw ne
before," |

Q Did he say anything else? A He said he had seen her;
he admitted seeing ﬁer in the street butrnever saw her 1h the
room, |

Q In that room, where Was the defendant standing while you
were talking to the gifl? A .When I first started to Question
the girl, she was standing to my right and the defendant was
standing to my left, When I started questioning the girl, that
is the way they were standing, . The defendant then moved around
behind me and while I was questioning the girl the defendant was

shaking his head and saying "sh" behind my back,

Q@ Was he putting his hand any place? A To his mouth, say-
ing "sh", shaking his head, I made him turn around and face
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" 4in the other direction. He: stood in thet position until I

4

was finished que%tioning her, ‘

0 Do you remember anything else he said? A After I told
him he was under arrest he said, "I don't know why you are ar-
resting me,. I can get money enough to pay for aﬁy damage I
have done in this case, if you will let me go in next door."

Q Did he eay anything elee? A Not that I remember, |

MR, BOHAN: Ypur witness, you may examine,

CRQSS EXAMINATION BY MR, FABRICANT: |
Q When you éame in there it was about three minutes after

you saw the girl enter the room, is that right? A Probably

five minutes when I went into the room.

0 Did you keep careful tab of the time that elapesed from
the moment the girl went into the building? A About the time,

Q You were observing the length of time, weren't you?
A Yes, |

Q And you say'you reached there about threé minutes after |
the girl went in? A About that time, yes sir,

Q How long did you stay at the door? A Probably two or
three minutes more,

Q And you heard the girl éay "Not so hard, it hurts"?
A "You are hurting me,"

Q And then when the door was opened the defendant had the
fly of his trouser pante open, is that correct? A Yes,

Q Did he fumble drOUnd.with hies trousers trying to button
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up hiq fly? A He did, .

<4

Q You saw that also? A Yes sir,

Q You heard the defendant go "sh" when he etood.behind you?
A Yes, |

Q You did not look behind you to see What he wagldoing at
that moment, did you? A When I heard him I looked around,

_ Q He made an audible sound which you heard when he sﬁeppod
behind you? A Yes,
| Q@ Did you see him shake his head? A Yes,

B

Q That is, you looked immediately behind to see what he Wwas
doing? A Yes, - :
Q And you caught him shaking his head? A fel.
% But the sounds"sh, sh", came before you looke¢ around?.
A Yes, ’ |
MR, FABRICANT: That is all,
MR, BOHAN: The people rest.
MP. FARRICANT: I would like to know now from the
District Attomney on which count of the indictment he in-

tends to proceed on,

o’

THE COURT: There is evidence sufficient to sustain a
charge of abduction and assaulf in the second degres,

I will take the count of rape in the second degree
away from the jury. .

MR, FABRICANT: I respectfully move to dismiss the séoond
count of the indioctment charging assault in the second degree

on the ground that:.it affirmatively appears from the evidence
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that the complaining witness consented to any act that

might have been done by the defendant at the time, and that
no grievous bodily harm was committed upon the complaining
witness at the time, and further that no weapon of any kind
was used, |

THE COVRT; I will charge this jury that if he placed
his hands on her body with intent to have sexual interoourse
with her, it constituted assault in the second degree,
That makes a very clear issue of law, A girl of 14 years
of age cannot consent to have sexual intercourse with any
man not her hueband, and if any one attempte to have it
even with her c&nsent he is guilty of a crime, If he placed
hie hand on her in an attempt to commit a felony,”that'ic
aesault‘in the second degree,

MR. FABRICAHT: I respectfully except,

THE COURT: And if he brought her into his room for the

purpose of having sexual intercourse with her, that is ab-
!
duction, So those are the two charges. - We will elimi- i
\

nate the question of rape. I will also charge the jury tha

there is a charge of impairing the morals of the complainant;

that mﬁy be brought in under this indictment. Impairing

the morals of a minor is a misdemeanor, and there is a suf-

fioienf allegation of the elements of that crime here to

warrant my submitting that charge to the jury, just as thé .
entry

crime of unlawful /may be entered into a burglary charge.

MR. FABRICANT: I agree with your Honor, yee, in view

v "1



-

of the fact that the indictment charges the age of tﬁe com-
plainant to have keen 15 years, the crime of impairing
morals is included, and that would be proper,

THE COURT; The question of faot for the jury to de-
termine is whether or not the defendant committed any ocrime
charged in the indictment, |

MR, FAéRICANT: Will you conéent, Mr. Bohan, to offer-
fhg in-evidence thié letter which came from Bellevue Hospital
concerning the defendant.

THE cn”HT; I will tell the jury there is no quesfion

of rape here, I am not going to submit that, on account of

his age. We will admit he was physically unable to commit
rape, or to insert his private parts into the girl's private
rarts. . But ndtwithatanding his physical disability he
could still be guilty of the crimes I have mentibﬁed, abduc-
tion, or an attempt to comm;t rape in the second degrée, or
assault in the second degree, or 1mpaiting the morals of a
minor child, ‘

MR, FABRICANT: The contents of the letter, I think,
would begr greatly on tﬁe case, |

MR, BOHAN: -I will consent that the letter offered
by the defendant was writfen by Doctor Jewett,

MR, FABRICANT: I think the probabilities of the situ-
ation would be greatly facilitated if the contents of this

letter were read, and would help the jury in deciding the
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truth of.the story.

MR, BOHAN:  Well I consent that the letter be read
in evidence, | |

Letter marked Defendant's Exhibit A and is read
‘a8 follows:

"City of New York, Bellevue and Allied Hospitals. Office
of the General lMedical Superintendent; Bellevue Hospital, |
Firest avenue and 36th street, New York City. June 13, 1919, -
Sir: I beg to submit  the following report in the case of

. Joseph Gibson, who was sent to this hospital for examination
and an opinion regarding his ability éo perform sexual inter-
course,

While here this man has been subjected to a very care-
ful physical examination with rarticular reference tovhin
genital organs, both in the prison ward and by the physician

in charge of the uroiogical department, We find a man who
is a few months over 80 years of age, according to his own
story, and whose genital organs show‘atrophic changes, fhey
are flaceid and do not reepdnd to any stimulation which we are
able to apply. It is therefore our opinion that this man
is not able to pe:forﬁ>a normal sexual intercouree, and it is
doubtful if he wouid be able to make penetration,

Aside from the condition of gehitale, he shows the
usual physical signs found in 014 age; that is, arcus senilis,

mild arterial hardening, atrophié changes in the gkin, etec,

He'hlao has chronic disease of the heart, Respectfully,
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(Signed)S. P. Jewett, Acting Director.”

THE COURT: Gentlemen of the jury, the COurt will
excuse you now until 10:30 o'clock tomorrow morning.
Meanwhile remember that the law forbids you to disduu
this case with any one whatever, That is, you are not
to talk about it with any stranger, nor are you to talk

about it among yourselves, You must wait until you hear-

all the evidence on both sides and then if the Court eubmitlit
feyw, you will retire and decide 1%, and not before that. Please

returm at half past ten tomorrow momming.




THE P3OPY.3 v, JOSIPH GIBSON

New York, June 19, 1919,
Tria) continued.

WILTYTIAM E. BURROUGHTS, of 237 Weat 34%th Streét,'
and Tindenhurst, Tong Is’and, ca’led as a witness on be-
half. 0f the de”endant, Baving heen duly sworn, testifies
as follows:

DIRZCT SXAMIIIATION BY IRe FARBRICANT:
€ Mr. Burroughs, K what is your kusiness? A 1In the real

estate husiness.

Q Where is your n'ace of rusiness? A 237 West 34th Street,

New York Jity.

@ How Yong have you teen ‘ocated at that addressg A I

have teen in 34th Street akout ten years, tut in two addresses.

o

You know this defendant, GCitson? A Yes sir.
0 How long have you known him? A Atout ten years,

Q During ﬁhét ten rears have you seen him‘frequent1y?
A Yes sir,

* How often have you seen him? A 3everal times every week.

Did you continta to see him up to the time of his arrest

on this charge? K Yes,
Regularly several times & week? 4 Yas,
Have you ohsarved hié conduct.during the ten or twelve
years you have known him? A Yes sir.

Q0 Have you ever.seen him in company with any person what-

soever during those ten or twelve years? A I know he keeps to

»
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himse’f pretty well, tut he comes into my office. When he comes 1 i.i

in there, of course, the other people are coming in at the time
and he is with them.,

(0 Have you ever seen him outside of your office? A T have
met him on the street, nearly aways avone.

“ Have you ever heard anything againstAHr. Gitson's repu-
tation for decency or of conduct? A No sir,

* Or for honesty? A No.

Q@ Or for sotriety? A I don't think vyou will find a more
sokter man. .

« Have you ever heard anything against him? 4 No; he does
not dfink anything or use tohacco.

“ How far away is your place of tusiness from 573 Bth

Avenue? A T™wo or three short Llocks.

“ Have you ever seen him in the company of any little girlse

A No sire.
* Or any women? A No sir.

* Juring the ten or twelve rears you have known him? A No.

MR. FATRICANT: That is &17, : i |
CROSS-3IXAMINATION BY 1IR. BOHAN: - | f

0 How often have you discussed his reputation with any per-

son, with respect to his moral’s? A 'I naever heard. anything
against the gentleman until this arrest.
% Did you ever hear thé&t atout thirty-eight years ago he

was arrested and charged with akduction? ~ No sir.
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MR, PABRICANT: I otjeet to that qubstion on the ground

it is incompetent.

TH3 COURT: The Distriet Attorney ought to know that
the courts'have repeatedly he’d, and verdicts hé;e teen fa-
versed evendn murder cases, where witnesses were interroga-
ted atout an arrest, thet an arrest means nothing at all,
You might ke arrested to-day and discharpged tomorrow,.

MR. BOHAN: This is & character witness.

THT COURT: When'a man is arrested and discharged, it
means a mistake was made. A8 T said, convictions in mur-
.der cases have been revarsed Lecause district attorneys have
“refarred to arrests. If there is any conviction you may eal?
his attention to it, or any vicious or immoral’ aet that yomu
know of in his c&areer. . ‘R_ ' .
Q@ Do you know where he lives? A Yes; he livea on Bth
Avenue; T don't rememher the sxact numter.
) Did you ever visit his home?® A I have been in his rooﬁ
two or three timaes.
@ Do you know whethar he is married or not? A I don't
think he was ever married. He told me he had not been. '
“ Did you ever see any gir’s in his company, youwng gir1Q?
A No sir.

0 Were you ever there in the daytime? A Yes.sir,

-

Q@ How often? A In his room, you mean?

Q In his furnished room, yess A I suppose half a dozen
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times since I have known him.

@ You have never seen dimvin company with ahy person 80X~
cept during his rusiness hours? A Business hours.

0 Did you ever meet him socially? A I have had social
conversations or things of that kind, btut I never was‘out to
any social affair with him.

Q Whers does he make his foiee, . in the same tuilding
with you? A No sir. I do not know that he has an o ffice at all.
0 Do you know what his tusiness is

-

that he has any hLusiness.,

O

Your tusiness is real estate® A Yas sir.
. Did he aever vigit you at your office? A A numhsr of
times. several times a week, you might say. He talks over met-

ters and asksa me how real eétate tusiness is, and so on, and he
passes the time.
MR. ?éHAN: That is a1,

JAMBS W. R3IBN AN, of 200 Columkia Heights, Brooklyn,

ca’led as a witness on tehalf of the defendant, testifies

as follows:
DIR3ECT ZXAMINATION RY lIR. FABRICANT:

Q lNr. Keenan, what is your kusin;sa? A Proprietor of a
moving picture theater at 523 B8th Avenue.

Q And where is that theater located? A 85th Street,

north of 36th Street, on 8th Avenue.

-

Do you know where 513 Bth Avenue is? A It is atout 75

, Or was? ‘A I don't know




feet south of 36th Street.

Q .On which side of the street is your theater® A Th&
west side.

Q@ Ané on which side is 513 B8th Avenue® A West side.

" Your theater is atout 125 feet away ‘rom tﬁa residence of
this defendant? A Approximately that,

«~ How long have you known this defendant? A Between two
.and three years.

Q. You go to your theater every day, do you? A Yes sir.

A TWhaet part.of the day do you spend there? A Usually
from eleven or twelve to seven or eight o'cloeck,

Q How often have you seen this defendant in the last two
or three years? A 79‘1; I should say atout eight or ten.times
& day. : . ’

@ Whers did you see him? A He comes into the theater. e
comes into the office, stops and talks to me when I am in the
cash tox, from three to 5.30.

(0 Has that heen & regular ocecurrence ~or the Tast two or
thraee seasbns, since you have_teen proprietor of that theater?
A Yese.

€, How many times & day would you say rou saw him at the
theafer? A T shou'd gsay four or five times on the éverage every
day.

Q@ Have you during the two or three years seen him at any

time in the company of any little gir'’s? A DNever.

A
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0 You take in the cash in your theater? A From three to

5.30, while fhe cashier is off duty.

Q Havé you at aﬁy time seen him in the oomﬁany of any
gfown women during that time? A lNever,

7 Have you &t any time seen him in the company of eny men
during that time? A HNever,

* IHave you heard anything against his reputation for de-
cency of conduct? # I don't know anyone that knows him. T
never talked with anyone that knows him.

* Did you ever see him talk with anytody® 4 No sir;
exacept to peop’e in and ar\und the theater as he came in &and out.

& Have you ever seen him talking to uny.’itt’e piris in
your theater?® A 0.

R Or to any 1itt7e girle around your théatar? A No.

v

O. Or tg any 1ittYe pgir's outside of the theater? A lNever,
v You have otserved his conduet during that time, have
you not? A Yes sir.

* And you say you have not heard anything ggainst,his
reputation for decency? A I did not talk with anyona that.knowa
him, that I know of,

& .Have you ever seen him doing anything indecent to anye
one? < No. |

. Or approach to any girls and talk to them? A No.

MR. FABRICANT: That is all; you may examine.

CROSS-3XAMITATION BY MR. BOHAN:
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Q Yoy have seen lir. Gibson eight or ten times a day, you

say? A TFour or five times a day.

0 Do you want to change that? A Well, some days eight
to ten, and some days twice; tut averaging four or fiva.times,
a day.

0 Where wou'd he te? A Passing the theater or come in.

& Wou'd he go to your theater every day? A Pradtically so.

.

7 Did he on any ococasion ever go in, accompanied by a

L]
-

young girl® & llo.

0 Did you ever s8ee him give any young girl any money¥ =-

A Never.

€ You don't know what my ques*ion is going tb bee Just
wait unti?’ 1 finish. Didn't he ever pay an entrance faee for any
gi:’s in@o vour moving pieture theater? A No s8ir,

% Yo, were there constantly? & T am in the cash tox from
three to 5.30, and I am in the theater most of the day.

v Yoy never permit any gir's to go to your theater under

the age pnrohitited hy law, except when accompanied hy guardians?

4 No sir.

9 Yoy never have? A N, sir.

'Y Have you ever spoken to &ny persons atout defendant's
reputation for morality and decency? A I don't know anyone that
knows Lr. Gihsoﬂ.

“ Yo, don't know anyone the' knows him? A No sir.

4 Did you ever have any occasion to speak atout Jr. Gik-
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son's reputation for honesty or morality? A No sir.

% . On any of the oceasions that you wwu’dsseo hiﬁ eight or
ten times a day‘did you ever see him in company with anyone®

A Never. | !

« wid hevavor talk to you? A He talked to me ty the hour.
IMR. 20HAN: That is a1,

JOHN JAMZES GIBSOIN, the defandant, of 573 Bth Avenune,
ca''ed as a witness on his own tehal f, having teen duly
sworn, testifies as follows.

DIRZCT IXAMINATION BY MR. FABRICANT:

Q@ How o0'd are you? A A little over eipghty.

MR. FABRICAIIT: There is no-ohjection to amending the
indictment as to the name of the defendant,
b “hdt is your correct neme®? A John James (Gibson.

(0 When were you born? A 1839, #ebruary 15th.

Q. Where do you live? A 573 B8th Avenue.

! How Tong have ou lived there? A A 1ittYe over twe've

years.,

% In this same room at 573 B8th Avenue? A Yes sir,
) Are there any nersons who 1ive on the same floor with
you? A Yes sir.

How many persons? A There is two or three 1ivinngn

that floor, kut they a beidng in the same apartment,

Y Yoy have there what ig ca'led a halll kedroom? A VYes-

gir, a hal? room.
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And you heave occupied that for twe've years? A Yes.

&3

*

Q@ Te71 the jury whet the contents of your room are®
A There is a sofa, bed Tounge, a dressing case and washstand,

some chairs; that is the furniture.

0, Do you know this 1ittle girl that testified here? A Yes,

~
v

Jow long h&ve you known her? A Three or four yrears.

“ You have seen her around there three or four years®
A Yes sir, always pleying around the street.

« Have you ever spoken %to her? A VYes; I se’dom had, -~
Just 1ike the 1itt e chi’dren plarying around t&ere, rou might
sometimes say something, tut very rérsly.

“ Did you ever sngak‘to her? A Yas.

< Are you engaged in any ktusiness now? A In the rea’ es-
tate husiness. I am retired "ike. I am not doing much.

« How long is it since you have teen ap“o to pernetrate
an act of 'sexual intercourse? 4 Over twe’'ve rears, 1 guess.

lR. 20HAN: Ohjected to as Incompetent, irrelevant and
immaterial,

THE COUR?D

I have talken the rgre ocase from the Jjury;
that is not the issue in the casa.

MR. FABRICANT: Yo, but I think tha»tendency or the
poesirilify of him doing it, I can question him alout..

Tﬁﬂ COULT: WelY, he m&ay have had the inelination to
do it, without the arility. I will ¢ev1 the jury atout

that when T charge thenm.
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AN How many times has this 7itt7e girl, goTen Shanks, teen

-

’

to your room? A Once.

f -

v%  And that was on the 74th o: lay, 97192 A That was it;
that is the date.

8 The date alleged in this indictment? A Yes sir,

* Did you see her that day refore she came to rour room?
A No sir,

)id'you talk to her that day hefore she cameto your

room? A lNo sir.

" How high up is your room? A One £ ight up.
I% is on the Zirst floor? A One flight up.
BY THZ COU o

And the window overlooked the 8treet? A Yes.

w It is & sma’l kedroom? +« Yas.

« The girl .correctly describdd the furniture, did she?
A She deseritked it.

< Have you a couch there? A Yes.,

O

A Yamp? A Yes.

“ A tahtle? A VWel1l_ a sma " talh a.
»

'

» . 2 8.3 M ¥. 5
She said those things were in there? A Yes.
Q This is one room overlooking the street? A Yes.

-

Q And a door leading into the room from the ha’'? A Yes.
BY Mi. FABRICANT:

Q Atout what time did she come to your room? A On that

day it was aktout a quarter to five.
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Q Te'l us what happened? A I was in my room when ‘she

walked in *he d|or.‘ Iy door was open. I Teft it open for air.
She walked into the room and I said to her, when I saw her therae,
‘"What ara you doing down here?" Jhe said; "I have come to meet
my father at five o'elock"™. 1 said, "When do you meet him?" She
saeid five, I said wnere; she said Broadway and 6th Avenue., I
looked &t the celock; it Tacked & juerter or a little Wesg of
five. I said, "You have not much time to wait; you have got
juite a walk &and you»had tretter te-going. He might he anxious-
1y waiting “or you"., .I did not want anyone in my -room and I
tried to keep them out 877 .1 could, and I tried to get rid of
her as soon as T cou’d. Then she started to go to the dobr, and
there was a knock upon -the door. She stepned rack then and I
stepped in front 0f her.. The room is small, I opened the door.
It was ajar, it was not locked. This 6f?icar'fheﬁ steppaed in

the door and 8ays to the girl, "Whet are you doing hare?™ She
satd "Nothing". He =2aid, "Do you know this man?" She said yes.
He said, "What is your name &nd where do you live?"” $Sha to'd him.
He said, "Now, you know you were doing something here with this
man e She said no, and he says, "You were, énd if you don't say
you ware i will lock yon up'and send for your mother." The 114~
tle #ir? commenced crying and she was frightened at his remarks
and T said to the officer, "I wou'ld not threaten fthe 71itt e girl
that way, that is not right; talk fo her plein". He said, "You

attend to your tusiness; I know what I am doing. I will look out
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for my own s8eYf", T Tet him alone.

4 When the 1itt'e pirl' came in did@ you kot or loek the
door of the room? A No s8ir,
0, When the officer came in were your trousers, or the

v

f1y of ypour trousers untuttoned? A No sir.

“ And did you step around tehind the officer and audikly
says, "Ssh, Sh"? A ‘I did not.
“ gibson, akout two months ago, - ahout two months tefore

May or three months hteforae-llay, you were arrested, weren't you?

A Yes sir.

¢ 7Tho was *he complaining witness in the case against ou?
A Titt'e gir's that lived around the -corner there. They had
7iyed around the cornar from ma.

« And you were charged with tampering with those Tittle

Yas.

’.»I

giris®
%  And, you were discharged? ﬁ Ya8 sir,
You inew that at the time that this 1ittle cirl came to
your room? A Yes 8ir.
+. When this 1itt7e girl came up to your room on the T4th
of May did you ask her to 1lie on the ted? “ I never did.
* Did you take out your private pnarts? A 1 never did.
* pid you ¥now whether or not the police were watehing you?

A No s8sir.

Q& But when this 1itt'e girl came into jour room did you

have in mind the fact you had teen errested several months he-
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fore, or did you not have it in mind? 4 I knew it was wrong.

v

1 woqﬁd not have pgirls in my room; T don't permit them in there.
When they walk in on meiI can't help it, you know, |
<« Did you aver have'anytﬁing to do with this ittYe giri,
Helen Shanks? A I never did. :
Did you-ever p‘acé your private parts in hers? A I

never did.

Did you touch hér private parts? A I never did.

Q@ What did you say to the police officer when he spoke to
the young girl? A Tn that way, - he to’d me t92 mind my own
tusiness and then the girl was crying very loud. He tried to -
pacify her,

. "Yhat did he say to her? A Ta'king in a lower tone, .
"Now, bte guiet", and so forth —vthat he e u'd fix it all right.
And he says, "If you will say what I have to'd you to say and
stick to it", -~ he emphasized that very p'ainly, to stick te it,-
"I wi?? not 1ock ryou up or send for your mpfhnr". He stood there
and talked with her in an undertone, mumhling. 7ina’ly she quit
her erying and he said, low you say what I have told yau to say
aﬁﬁ stick to it and vou wi'1 ke all right and T wi"1 not lock
you_up"; Then he turned to me and he said, "Yo, ére under ar-
rest". The officer came in abdout two minutes after she was in
there, or not longer than five minutes. She could not have teen

in there more then five minutes btefore the officer came in.

MR. FABRICANT: That is a%l,

-~
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CROSS=-IXAMTINATION "Y IR, ROHAN; :

% Mr. Gitson, were You ever married? A No sir,
* How Tong ruve you lived at 573 Bth Avenue? A A 1little

over twe ve rears.

J
vl
-y
A 7
o

you lived there alone? A Yes.
@ Did rou eat out in rnstaurants? A Yes sir,

* Do your friends come to ca&'l on you and vigit you there?
4  Yes sir,

<+ Do any women folks vigit you? 4 No, I do not a’low that.
Women folks do come there to see me sometimes on & tusiness trans-
action, something akout real estate or something e’se. Then I
get rid of them, for I don't want such things atout the room, I
do not cars for them. |

<« 4o you use your Turnished room or your home to carry on
your husiness tderela‘so? A Well, there is a great deal of it
carried on there, yes sir,

“ Have you any tusiness cards? A No sir,

« You say these girls used to come .in there and you woﬁ’d
te?’1 them to get out, is that right? 4 No; I would not’en-
courare them to come ;n.

v~ But when they did come in? A Well, get them out as

soon &8 T could. 2

-

How often did they come in? A A girl wou'd not come in

there once in two years.

* "omld you say that prior to the 14th of May there were no

L]
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gir's undar twenty-one years of age ever in your room? A They | L Y]]

' —

might have keen in there, as T to"d you. They are liabkla to

e

come in there to see me arout rusiness, hut for no improper tusineas

Q I am not asking you whéether they came in for nroper or

/

improper purposes, tut I am asking you whether any girl under
twentyry-one was ever in there prior to the 74th day of May? A I
wou'd eay there had Leen someons.

“ When? A T don t ¥mow.

. How often? A I'don't rememker. L‘here has not teen-a
girl in there for three or four months that I know of,
! Who is she? A T don't inow the name of anxﬁne girl that'
ever came in there.

Q@ Who is the last girl you rememher? A I don't rememkar.

* You don't remember any g£irl that was in there refore the
14th day of lMay when you were arrested? 4 Oh yes, there ié

giris Yives around the corner that might stop in any time.

1 How 074 &re those gir's? A .They are over twenty, I guess.

4y

. Not under twenty? A Not -that I know of,
“ Cen you give us *he name of any gir) under twenty that

was aver in the hatit of vigiting your room? n.No, I do not

know any girl's name that visited my room that is under twenty.

0 How long did you know Helen Shanks?® A- Atout two. or three

years. She hes heen korn in thet neightorhood and lived around

there pretty much a1 her life.

Q. hat neighktorhood? A Between 46th Street and the post
pos
of?ice.
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“ mhat is not your neighborhood? A That is where the

children play around *there. |

¢« Your ngighhorhood is Zdth.Jtreet?. A 2That is where Iilive.

¢« "gre you familier with the neighborhood where this girl
1ived in 46th Street? A Yes sir., ‘1 have heen living &o long in
that neightorhood I am acquainted with everyhody.around there.

+ What do you ca’l your neighkorhood; you live in 36th
Street? A Yes sire.

Q Lo you want the jury to understand that 46th Street and
8th Avenue is avlso your neighborhood? # It is a neightorhood
that I am very well acquainted in. I spend muca of my time there.

What werae you doing up around 46th Street? A Just look-
ing curiously.

. Would you te up there frequently? A Yes,

<« How often? A I don't know; as it wou'd suit me. I
might have to go to different newspaper offices and such as thgt;
that wou'd tafa ma in that neighktorhnod,

. Wnhet newspaver office is around 46th Street? A There
is The Times.

Where,

on 46th Street and Bth Avenue? #“ No, that is on

42nd Streets

“ What wou'd talke you in the direction o? 46th Street and

8th Avenue? A - No papers theres

& Were you up around the putlic school in 48th Street &and

47th Street tetween Bth and 9th Avenue? 4 I 'wou'd not go ﬁp
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there in once in two or three years,
0 What wou'd you he looking for there? A We'l, I have
teen over in tha five =nd ten cent store for things I cou'd not

get at the down town Zive and ten cent store.

N Whare is there & five and ten cent store there? A 47th

v

-

Street, T guess.
Y 46th and 47th Street? A Yes sir, along in there some place

« Is that where rou met Helen Shanks? A No.

pon't you know she lives there? A She lives in 44th 3t.

)

0 -What house? A I know the house, tut not the. numkter,

« Were uvou aver in the house? A lo sir,
4 Did you ever meet her mother? A No sir, Yes, I have met

her outside of the houseé.

Q& Where did you meet her mother? A She came up at one

time in my ha'le I do not know what she was talking atout, some=
thing worrying her, and she did mnot go into detai’s, and she did
not stop very long. She was standing in front of my door in the

halway.

* How long ago was that? A “het was a month Or more ago.

G Pld she have Helen with her?. A Yes air,
A Did she say soything to you? A Yes, tut I don't rememter
the conversation. :

« lon't you remember one word she said? A She said that
something ==

0 What did she say® A I don't rememher any spseifie con-
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versation.
MR, PABRICAII?: Ot jected to as incompetent, irrelevant
and immaterial, and not within the issues, |
Obhjeotion overrulade 3Ixception.
A ‘I don't rememter the conversation.
* Don't you rememkter anything shé 3aid? A No, not that day.
« Yoy never met her tefore® A No 3ir,

* Uid she introduce hersel” A I don't rememhers

%« How do-you know she was *he mother of Hevlen Shanks? A 'She
said, "I am Hev'en Shanks! mother", I think she said.

« You rememker that? A I would not he positives.

*' Whet evse did she say? A I don't remembter anything else
she said,

* Do Jou remembter her asking you whether you had Helen in
your room? A INo sir, she nevar did say that.

“ Do vou remnﬁher her requesting you not t» take her daughter
to your room and giving her money and fruit® A No si}; she never
said that to me.

o Yon't you remember that was ‘ast Lecembter? A I don't
rememter when 1t was,

« Womld you say it was on'y & month hefore rou got arrested?
4 I don't ranemhorvwnen it was,

* -You say it was more than a month? A Since I was arrested,

JyesSe.

% Did you ever rneet Felen Shanks after® A No sir.
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Q@ Do you rememter the nomes of any of the girls from the

neighhorhooé in which you live@ A No, I don't rememker the name
of ona.

« Can you ypive us “he name of any girY under sixteen or
eighteen that you ever permitted to to into your room? A No
sir, she.was never up in my room with any girl.

» uid vou ever know a gir? named 3dna Schneider? A "Yes, I
know Zdna Schneider. ~

(At this point 2dna Schneider steps into the courtroom.)
A That is the girl I was arrested on her complaint for,

and compleint dismissed. 3HBut she never was up in my room with
Helen Shanks.

“ "hen was that? 4 The arrest was some time ago and the
case was dismissed. She is the litt'e girl that run away from
home for ten dayﬁ hefore fhey cou’d find her. ~he never was up
at my room with Helen Shanks.

* I did not ask you whether she was there with Helen Shénks.
1 asked you whether you Inew hér and you~said.yes.

THZ COUR?: He was tried and‘acquifted on that charge;
what is the use of discussing it any further; the jury must
not get any impression from that. If he was convicted of any
o ffense you may ask him.

Ware you ever convicted of a erime? A The conviction was

-

.88t aside; no.

) .
Jid you ever commit an aet of intercourse in rour room with,
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any gir? under eighteen? 4 0Oh no,

.

Or attempt to have &n act of intercourse with the girl

I have just hroughf into the room, Zdna .Schneider? A No sir.

0 Did you ever know a girl named Vera Vernon? A I don't
know, hLut ﬁh&t might te the girl that she runs ﬁith as a nal,

Q A friend of 3dna -Schneider? A Yes sire v

- Wés she ever in your room? A Yes.

" “oth of them? A They were koth in my room to torrow
money to keep from starving.

« How Tong were they in your room? A I suppose akout
fifteen or twenty minutes.

4 You said & moment a&ago they were in thare and you gave
them money %0 keep *ham from starving? 4 Yes; I gave theg
twenty-~five cents apiece. %*hey went to & restaurant to pget some-
thing to eat. They hed nothing to eat that night.

w Did they telY you they had run away from home? A No,rI
did not now it at that time.

* Did you "earn it afterWeré? A  Yes sir,

“ Did you help them to get a room and lodging? A No sir,
I never seen “nem after thate

4

* Do you know where %they s8lept &t night whivl s they were away
from home® A DNo sir.
MR, FABRICAIIT: I otjeet to any further cross-axamination

n this 7ine. It does not c&a’Y for anv vicious or immoral
0 .

acts on *the part of this defendant at alr,
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‘THE COURT: As I said tefore, if he was arrested on

s
Y
T
B

thet charge and the charge was dismissed, that is con«
clusive on that point, that he was not guilty of any im-
propriaty, and the People are kound Ly his answars, The

Jury will taZe it that hHe i antirely innocent of the mat-.

Ny

ters contained in the questions that the District Attorney has
put % him on thet point. That is “he 'aw., I have indica-
ted *het to the Distriect Lttorney rut he does not pay at-

tention to my ruling, &nd if he nersists in it I wi'? take

this care from the jury's consideration, if that motion is

Pair trial, to & triaY

-

made. The defendant ig entitled +to a

aceording to Tawe I huve made my rulinecs. and he they right

or wrong, they are Lkinding.
MR. B0HAN: T he Distriet ..ttorney has. no desire to

presg uny questions thst are in violation of your Honor's

instructions, or of “he Taw. Fe iesires only to put such

e

questions thet in his judgrent are perfectly fafr on the
information that 18 nossesses.

PH3 COURT: Then when tha Jourt ru'es on them you have
done jour dutye. I have done my duty when T remove any ime-
pression which might . te caused in the minds o? the Jurors,

., You are sura the officer said to Heven Shanks, in your
presence that, "I you don't say what I tell rou and stick to it

I will te72 -your motherne L' mind lock you up”.

And lock you up"® A VYes sir,




MR, BOHAN: That is av],

BY TH

e

COURT:

. How long havg you known that officer? 4 I have not known
, ,

hime ke was around the precinet hut I do not know that T ever

saw him.
¥ loy naver had.any troutle with him at av1? A RNo sir,

navers.
MR. FABRICAIIT: That is all. The defendant rests.
For tihe purposes ol the record I renew my motion to
aismiss the charge of assau’t in the second degrea.
2HIY COUKT: Motion denied.
[R. FABRICAN?: 3xception, please, on the same grounds
previously stated, and I take an excention.

P RANK' P, 5 C HII 3I02R, of 109 3ast 29th Street, cavled as
& witness on teha%f of the People, in refutta?, having Feen
duly sworn, testifies as follows:

DIZECT IXAMINATION BY IR+ BOHAN:

« What is your tusiness, Iir. Schneider? A Painter,
© Ara you in ktusiness for yourse'f? A Yes sir,
“here is your place of business? A The same plaae,
109 Tast 29th Streat.
“ Vo you know the defexdant,'fohn Jo Gibeon? & I.do.
* How long have rou known him? A <ince the ’attqr nart of

Novemter, 1918,

D0 ryou mow other paeople that know him® A VYes air
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0 Do you know what his reputation is Ffor morality? A TNot
very wall; not very goods
!
* Just answer the question; ' do you know what the defendant's .

reputation is for good morals, yes or no? < Yes,

« VWhet is it, @ood or kad? A Bad,

IR. BOHAN: Your witness,
CROOS=IXAMINATION 3Y MR. FABRICANT:
Mr. Schneider, how long do yrou know this defendant®

4  wince lovemter, the latter part of Novemher, 1918,

« When did you start discussing this defeﬁnant's réputation
with anyone? A At that time.

v ‘Ahont that time? A  Yes sir,

« Wasn't it at the time he was urfested, charged with haviné

something to do with these two 1ittle gir's that have. reen men-

tioned in this case? A 1 don't know akout the two girls, thut

La

atout one‘girﬂ at the time,

* 3dna Schneider? A Yes.

« Was. it at thet time rou commenced to hear somathing about
him? A Yes sir,

4 ”ha@ ﬁas the tims hie reputation commenced to re against
him, is that correect® A Yes sir,

3 character,

e

2 And you heard some -imputations aktout hi
isn’t that so? A Yas,
! +“hat is a1 you lrnow akout him? A That is al1,

« That is a1 you ever heard atout him? A  Yes.
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¢ Di& you know +hat that case had heen dismissed and

he had teen discharged on it? A I heard that afterwards.

. B2
that

% Didn't you hear ,the people say that the 07d man must he

8 good fellow or a had fe’low after that? A Iheard nothi

ng after
that.
© Did you hear anything against him after that? A 1 did..
* You continued to hear romething‘against him after thate
“ That is, as to his character,.
Q0 And even after his discharge? A Yes sir,.
0 "ith whom did you discuss his character? A The young
girl that knows him we?l and has teen up in his f6on a'so.
Q . You have discussed his character with her? A Yes,
0 Wh&t is her name?® &a Vefa Verﬁon. 
* 18 shq a friend of the Schneider girl? A She is, yes;
that is, she had bteen. She is not now.
“ She had been & friend of the Schneider girl? A Yes.
N And ‘it was. "rom her you got some information? A Yes sir.
Q@ Have you ever discussed it with any other person? A NO.
Q@ What is your name? & Frank P, Schneider,
' & You are the father of the ;itt’e Schneider girl® A 1 am.
v @ Aren't you>auxious to see this old man'punishad? A Not
necessarily, no. I want éo>see him have a square dsal.
* You think he cbrrupted ryour daughter, do you‘noé? A I do.
* . You never discussed nis reputation with any othar person

than your daughter, have you? A Yes, with Vera Vernon.
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Q ™M™hat is the 1ittle girl that'was a Priend of your
.daughter's? A Yes,

4 Ware you inecourt at the time this defendant was dis-
charged? A No sire

< Yoy learned of his discharge? ‘A I was sick in ted at
the time he was discharged,

Q But you ‘earned atout it the same day? A Yas.

MR. PABRICAIIT: ™Mhat is a1, the defendant rests.

IR. BOHAN: The People rest,

Mr. Faktricant sums up to the jury.

MR. BOHAN (summing up to the jury): * * * * bl R
know, and physicians know, that moral perverts do not com=-
mit intercourse in its regular and natural form; they do
it in other ways.

MR. PABRTUANT: .I ot ject to that, That is not within
the seone of this evidence.

TH® COUnT: Mr. Fatbricant, there ware many statements
which you made which might have been ohjected'to, to which
I wi'l rafer in my charge. I thinx this remerk is entirely
nroper. It is for fha jury to determine wnether it is a
proper inference from the evidence or not. If they telieve
it was warranted from the evidence ;s it reletes to this de-

fendant, they will give it consideration, and if it is not.

suppo rted ty evidence ther wil? disregard it, and that ru'e

applies to the statements made by counsel for the defense, of
a porsonal nature and not supported Ly tThe evidence.
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SH3 COURD'S JiHARG3 20 ™13 JURY

'THJ COURT (Mu'queen, J): The indletment charges the
delandant with severn” crimes vhich %0 a certain ﬁxtont ine-
volve mora or less the same s ements.

"Ma Tirat count o7 the indiatment ohargans the dafend-
ant, with “he orine of rane in the senanﬁ dagree. It says
that on %he 74th of lay of “his rear he performed sn act
0f semus intercourse on ilelen Shanie who wag a female un;
der the a_e Wf 8ixtoan raars, wnd was not his wile, under :
giroumstances not amounting %o rane '‘n the firat‘dégréa.
That is a vaxy plain oharge.

It 19 concedad LY %tho defense, agp I undersftanc, thnt
Helen shanks is a Temnla under .sixtaean pears of age, or un-
der oigltéan, af 877 eveants, and thet ane was not the wifae

of the delendunt. S0 %hat iFf ha parformed an aot o7 sexunld

intarcoirse witin ner, nndar our Taw it won'd fa thae orime of
rapa in fthe noéond dngraé, rﬁnther she consanted or not.
Thefe i3 no diapute>uhdut thé Taw,

™t i said on heha'f of the de’endant thet he is over
oiphty rears o age and that tharelore thare ia & praaumbtién
thnt ha com'd not nerform &n «ot orf Hnguu’ intarconursn.
“here is no such presun)tion. There is u-yresunpﬁioﬁ that
avary Loy reachidng the age o purerty cen per’orm sexua’ in;

tercowrse and the hurden is on anyone %o prove disability
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when charged with the orime. :

There has heen some evidenoce here of physioal disabil-

ity; and therafore the Court said during the trial that it
would tako away the oharge that the defandant had actually
had sexual intercourse with thié gifi, knt won'd sukmit %o
you the oharge which ia embraced in thims first count, that
ha #ried to have sexual intercourse with her.

If this defendant put this girl on a lounge, made her
open har legs, exhirited hie private parts and tried to
have saxnal interoourse with the girl, he was gﬁi!ty'ot a
orime, the orime of an attempt to commit rape in the second
dogrno, Or, if he did not try to insart his private parts
inﬁo her, if ha put his han@a on any part of her hody, or
insarted a finger in%o her private parts, in an attempt %o
have intercourse with_hor, he won'd be guiity of assan’t in
the second degree, hecause rape in the aooond doﬁroo isa
felony and any person who assanlts anothnf whive attanptingvpa
commit & orime 1nvol§1ng the person of.th;t othar.ia auiltj
of assault in the second degree. 30 that if thie defendant
lay on thias girn and insarted any part of his hody }nto her
private parts, or placed his own private pﬁrta in proxgaitr
to hars, in order to hava»intorooursa with hor; placed his
hands on har with intent to cormit a felony, he was guilty
0f assau't in the second degree. If he did not intend #o'

commit & felony, but if he made this girl expose her NG,




person and placed his hand on her to.gratiry his ust, he
wonld he guilty of'aaéault in the third dogrno. or of tﬁe
orime of impairing the mora’s of & minor child. Suoh Qon-
duct a8 has been described here is a orime. The Taw seeks
to protect young females, as we'l as hoys from the corrmpt-
ing infuances of those who are dohﬁsod and degenerate, of
those who have no moral sensa, or who have no control of
themase'ves and who are a menace to sooiaty. It 1# &h807-

’utely enasentia’ to the pdrpetuity of this state and 6!

Amerioan institutions that the young people shon’d he chaste,

and anyone who interferes with them is guiity of & very
great Qrine undhi our law, which may he either rape, assanlt
in the sacond or fthird degree, or inpdirinc morals,

The indictment chargee several serious orimes that
mugt ke sarious’y considered by you.‘ mhe Taw i8 plain and
therefore the oharges are nlain.

Undey our law whan & man is ocharged with & orime he in
not required to prove his innooence. The People have the
kurden of proving that he is gui*ty, and the avidenoe must
aatisfy the jury heyond a reasonah’e dourt that the charge
s true, otherwise he must go free.

A rensonah’e donkt is a &ouht that is founded on rea-
son. It is not a doukrt that is hesed on prejudice or sym-
pethy, or & desire’ to avoid doing your dnhy £ 1% is die-

agreeah’e. You must remember that The work you are oa’led

L]
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upon to do i8 the moat important work that a oitizen in a

reputlic renders in time of neace. In fime of war you

know, omr haest tlood ma& to he shed and count’ess saori-
fioes ie oan nefar desorite snffered in order to qaintain

t he ﬁntegrity and independence of this oountiy. And in

time of peaoca, if }%:riﬂﬁ goas unpunished, espeocia’y orimes
of the kind'ohargad here, the nation wi'l he doutroyod.' S50
when youn are ou’’ed upon %o sit &as jufors in a oase involv-
ing those orimes ryou must do your duty, which is fnlko ar-
soluta'ly cool and neutral; you are not retained by one

aide or the othar, ktut rou are to weigh the evidence calmly

and impartia’ly, and resist every appeal fo your prejudice,
rour aympathy or ryour nassion to do otherwisae. fou have
sworn %o render an honest verdiot on the avidenoce.

Now what ia the avidence? The Pesop’e have oa'ed this
girl here and thay have oa’ved har mothers. You have heard
the gir) reoifte her story to rou., The dootonbayn that aho-
18 no longer a virgin; somaekody has destroyed her virginity.
"hat i8 not disputed. 5he has loat the most precious pbaa- &
ession that a woman ean have, - chastity. The poTice of- |

ficer has haen oa”éd.‘HG is pald by the Peop’'e of 7he State

0® New York to patrol his post and to protect all the people,

young ad 0'd, “rom the orimina’ interference or moTestation

on tha part of anyone. You saw him on the witness stand.

“You ﬁust say how he impressed you, whether as a hright;

T R,
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reliakle, credib’e witness or not. He s8aid that he aaw

this defendant fb’lbwing this girl on tha.strnot, that his
nénnor uttructeﬁ'his attention tﬁ him and that he watened
hig. That then he saw the defendant after he had gone a -
cartain distance, oross the street and enter a kuidding.
e 8aid he had neve> saen the man hefora. He L8 0orrohor-
ated in that bty the defendant, who sald this officer never
saw him fto his know'aedge, :nd 16 naver saw tha offiocear and
navaer had any troubh’e with hinmne The of2ficer was there do-
ing his duty, and he saw this defendant appear in a window
0f the kuilding into which he entered, on the firat floor,
and heckon to this girl who was standing aoross tne street;
that thaﬁ she orosnsed fhe atreet and went into that kui‘ding
defendant's
and he o lowed; that he Tound the door of . .~ oom Took-"
eds I do not know whether thnf is denied or not. The ginr"
said it was looked. The o ficer states he knocked on the
door. He heard certain sounds 1n81d6. And then he says. he
found certain conditions after entering fthe room. The de-
fendant admits that the girl was in his room. e says that
she oame there to tell him that she had an appointment with
hef father %o meaet hinm BgverHF hlooks away, at'f;va o'clock.
Why she oame to tel) him akout her father is not expiained.
¥ow it is Zor you to say whioh witness you wi'? kelieve.
defendant .
Did Fhey induce that girl fo coma there, #nd when she came

there did he do the things thet she says he dide Or did the
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girl oome there of har own accord, a girl who aoccording to

his statement had never teen there befors, &8 I reca’’ the
teatimony, and te'Y him that she was poing %o meet her ovn
father at 3roadway and 36th Street. And a'l this happened
on fth Avenpe hetween 35th and 36th Streeta. There 13 the
avidence, gentlemen, snd you must he aksolutely 000l and
oa'm in your deliterations. I have reoited this evidence
not for tha purposea of contro’ving or influenoing rour
Judgment, ku% in view 0f soma of the arguments that have
keen advanoced to ronu.

Mr. Pahrioant; to’{s von iﬁ his summation that he had
no intereat in this case. We 1, it is his duty as an at-
torney to pet his olient free, if he oan, kY hia argument,
He has that infterest. And furtharmore, it is not trne thet
he is not nuid Tor what he is doih(. .H° in pdid for what
he is doingsa He is here at his own request. He is pald by
a foolety that defends peop'e who have no means of paying.
50 he is paid. If he did not want the retainer ne did not
nave %o accent it. I make this statement heoanuse it i8 un-

fair for the attorney to telY you he &8s not p&ﬁd, tut is
ascrisned hy the Court and doing his duty simp'y as an attor-
ney, and for ¢hat reason hias words are entitved to greater
woiéht; - they are not. A1 those,rénnrka of & personal

nature heve no p'ace in a orimina’ tria’ and shon'd ke dis-

ragarded Ly rou. The attorneys on eifher side are paid for
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thelr sarvices; t%he Distrioct .ttornay is naid for his

sarvioqs.and'he won'd not he here if.he ware not paid,
natura’ly. Ther must earn & living; there is no rafiec-
tion on tham, because thay are naid. “ut his words are
not antited to pgreater waight hoouuaé he is a pnhlic
0?Pleinl,  Thut I want to drive home %o vour minds and to
mAakzae rou e’aarly understand is thet the attornayrs on hoth
8ides have their duties to the c’ionta;

The Paop’e of tha State o New Vork, which is organized

sBoalety, &nd viho wish fto have decency, aw and order main-

tained in the community, maike this charge against the de-

‘v »

'

fandant. TMhe *agia’nturé apaol Tion 'y orovides how the
PaopTa's Tawyer is hired to renresent their in%torasts, and
they hire him for Tour years ty avecting hinm once sevary Jour
ynﬁrﬂ. "hen th& Jigtrict Attorney when he assumaes o %fice
anpoints his assistants. Judge swann is the nraesant )is-
triot Attorney, und he seleacted lir. Bdhun, and Mr. 3Johan

has ably &nd diligent dnng hig duty. HMr. Fakricant rep-
reasents a society hara which has heen organized hy ocharifta-
ke men»to arotect the interests of nersore charged with
orime and who have not the means tn ambiny counsae’e 30 he
is hara in the discharge o his duty snd is paid Tar i¢. ™ha
dnas not minimize his merits in any way, rut you nuat‘nnt ke
awayad ty the statements o counse’ that he is marely hera

-

in the inferests of Jjustice, that he has no narsona’ interaest,
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that he was assigned by the Court and is not paid by the

defendant for what he does. You must disregard any remerk
of oounsal or of anyone a'ae whioh is of a porhona1 nntur§
and not rased on the evidenoce. Your duty is to oalmly and
00071y weigh this avidence and deocide whioch of the witness-
es youn are going to helieve. There is on'y one way of tént~
ing the oredihility of witnesses, and that test applies
equally to a’l1 the witnesses on hoth sides. Yom may notioe
the manner of the witness while tosti!ylne,.tha‘intaroat

o f sauch witness in the controversy and the motive of the
witness. You mAy inquire as to what motive, if aﬁa, this
gir? has in making this statemnent. The defandant says oh
that point thntAwhan tha'off;onr got into the defendant's
room after the door was unlooked, he threatenad to arrest
‘her if she did not make certain statements and -st.tok to
theme Do you kelieve that? Do you helieve that the girl
want there and t02'da the defendant she was gbing 0o meet her
father at Broadway and 36th Street at five o'ecvook. If yomn
keliave that, aoquit him. I s8aid the same %test applies to
‘all the witnesses, Is the defendant ocaught in the ocommis-
aion of a heinous offanse, struggling to retain his free-
dom and therefore with %the strohgaat poasik'e motive to 1in
and %o decaeive you, or is he an innooent man improperly
ocharged with this orime? Youn must apply those testa to

A1l the witnesses.
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This i8 a ocase of vary great importance to toth sides

and—you mus% not ke Ted into taking an improper view of it.
S 5 1 ie not incumktent oﬁ the People %t prove that he was
physieally oapub5a of comnitting ﬁaxuu’ intercourse in or-
dar %o find that he tried %o do it, that he had the danir§
to do it, and that he hrought this girl there %o ke a vio-

‘ v
tim of his lust. You mu % oca'm'y, 60017y and neutrally de-
cide “rom the evidenoce whathaer that gir’ was in that room.
You must not have any prejudioce apainst him. You must de-
cide whather there 18 any merit in Mr. "akriocant's statement
that hecause he was aojquitted a week or two ago of a aimilar
charge that that would prevent him from repneating the of-
fence. It i8 for ryou to say whether it wonu'd not, on the
ooﬁtrary, ancourage him to violate the "aw. The remarks of
oounsel that are hased on the evidence and that are proper
daductions from %he evidence in your onpinion shon'd receive
oredence and respeotul consideration af your hands. On
the other hand, &7 remarks of a npersona’ nature and ar
stateamants that are not supportéd by the evidence must te
disregarded by ron. The Taw 18 that you alone are the sove
aﬁd exolusive judges of a¥l %.e Paocts and the oredirility of
witnessens. The Yaw simply makes the Court the judgo of the
1aw and every ‘egel right of this defendant has teen sorupu-

lously regarded Ly the Court. You heard me prohirit the

Distriot Attorney from making inquiries along certain lines
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on the ohjection of defendant's counsel. It was my duty to

do that, 3very right of the defendant has teen proteoted.

The faota you *ake from the witnesses, not from the
Court or from counsael. My only desire is to see an honest
vardiot rendered. I do not care wiathar romn aonviot him
or aoquit nim, hut T want you to arrive at a verdiot in %the
nropar wary. Welpgh the avidence and do rouwr duty without
any considerations of aympathy or prejndioo. If the avi-
dencea doas8 not convinoe rou of his gui’t reyond a raaennﬁh‘o
doubt, you shon’d aequit him, hut if it convinces you of
his suilt heyond a reasonah’e doubt 1t s youwr duty to find
himn guitty of an attempt to commit the orime of rape in the
second degree or of assau't in the second degree or of as-
aan’t in the third degree, or of the oharge of inpﬂiring
the mora's of & minor fema’e ohivd. Now, render an honesnt
vardiot. That is a1 thaet the Court asks, end then yom wi™?
ke doing your duty. Are fthare any requests to charge®

M. FABRICANT: W4Y1 you Honor take up the quehtion of
ahduotion®

mHY COUIT: I will take that away from the Jjury.

MR, FABRICANT: I ask youi Jonor %o ocherge that under
+ho gsocond count, ohargint assan’t, in view of the way in
which it is framed, fthat the Jury ocannot conviot fhe defend-
ant of an aoct of intaroourse, 1f thay find there wap any.

mH3 COU.T: They eannot .find him guilty of assau’t in
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the seocond degree un’aess he p'eced violeant hands on this

cirlvnf un'aw™? hands on her. He had no right to tonoh
har person at avl,. He had no right to have her in hia room
for any impropar pUrposa. Whether the defendant made her
take off her hloomers or i she did it willing'y, is im-
material  if rou teliaye that testimony. A ohi’d under
eighteen ears of age cannot consent %o the orimina’ aot,
Any man that ftouches thnf girl does 8o at his pari’, reonnse
the law i8 made to proteot her. If aﬁo.‘ar on that conch
and the defendant tod her to open her 7egsa, Y&y on her,
exposing his person, using his Tinger or any other part of
his hody, tonching her, he vwas guilty of assan't in the
saoond degree, or of assau’t in the third degrea, or of in-
pairing her mora's. You either heliave that atorr or you

d> not taelieve it. There is suffiolent "ege” rasis for the
oharcp 0f assan’t in the seomd degree hut your point, ﬂr.
Pahricant, i8 that hecause the girl consented it con’é not
bte essau’t in the second degree. I it were &an o'der person,
that wom'd ke true, hut where avohi’d is inoapak’e of oon-

santing, whare the 7aw protects her and takes away her power

of nonsﬁnt; a man who violates that Taw is guiity of a fa'ony,
agouult :.ﬂ ‘ha uooondv degree, 1f ne attempts t0 have intercours
with her. |

MR. PABRICANT: - I an nof ;uialng that point now. - The

seaoond ocount ciwrges that the felony which he ooq;}ttpd van



the speoific aot of intercourse.

"3 GOUST: He may have tried that, ‘ : - .

MR. PABRICANT: But he must have had thet intention in
the teginning.

T3 COUD: Yea, he must have had that intention; if
no%, he would bte guilty of assau’tvin the third degree. If
he had no intent to have intercourse with this girl, if he
made no affort © have sexnal inftercourse with her he obn",d
only he guility of assan’t in thé third degree. 1 have
charged that. In fact, to simplify the matter I _am willing
to put it to the Jury as an assan't oase, that ha elther
intanded to have intarcourse and aaaau’téd her with that
intent, which wou'd e assan’t in the second daeroﬁ; or ne
had a Tuatful) and vioiéun nind and to gratify that he plao-
‘ed his hands on her, in which eavent he wou'd ke guilty of
agsan’'t in the third dncreo; Or, 1 he was simp’y innocent-
1y talking with her, if she oame to his room %o ta7" gin
atout an engagement with har father and he merely to‘d her
to hurry along and he ﬁas interrunpted ry the police officer
"when he was talking fto her, why, they w;’? aoquit him. |

MR. FABRICANT: xception %o your Honor's oharge of a.l!'-
sau't in the third degree, on fthae ground that the qirl hnv-’
Log, oonmented, it 0omld nos be Assawlt in the Shird degwes

mH® COURT: Yes, you have an aexception. Now, what I

said to you aktout your relaftion to your olient is not in anyvuy (;
A A
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personal. You have done your duty'ably. tut you go further

than your duty, in my opinion, when yon te71 the jury a'so

& -, that vou are *he Tawyer for poor men here or that you have
nb intaerent in them and you get no money. ™at is not so.
I wi’i caoncaede that you do. not Laf enou h monay; you ouchf
to ge% more. 3But you‘dré paild here and you are here reosause
you are pald; Is that not so®

MR,

st

"ABRICANIT: Yes,

THE COUZT: And you ocon’d not afford %o he here if

ryon ware not pald®

M3. FABRICAID: Yeh.

MHB COURY: So that the Jury must disregard a1l those
matters of a’pe;SOna1 neture. MHr. Fahfioant is not on trial,
I wonld Le a withoas for his good oheracter if he ware on
trial., But vhat I want is to have the oase fairiy dooidod 6n
the ovldqnoo and not to have the Jjury inf’ﬁonond by any togl-,
ing towards one “"awyrer or the other, or any rasantment oﬁa
way or the othar. Jus@ taka *%he ovldonoq and weigh it oare-
fa'y. You haard the witnesse’. It is your function to say -f 
whon you'wi’i kelieve. I know ou are honesat men, Eut rou wilp
decide thnt honoatly'and then rondoé &an honesat Iqrdiot, that 3
18 all, Zvary oriminal oase ia very important; it is impor-
tant to the Paople and important to the derendant.

MR, FABRICANT: May I have fthe privivege of having put

on the record the faot that I did not say to the jury thet
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I wad not pald by this defendant. 7T said to the jury that

I was assigned Ly the court.

THE COUXRT: It is imgntarial how the lawyer gets hise
0lient. If the client pays him, wa'1 and gonod, Ent once he
assumas %that ohligation it is his duty %o r&aist avary step
0f the prosecution and to seocure his avient's aogquittal try
avary propar means. I meraly atate that I do not think that
injecting the personality of an attoinay hoforp the Jﬁ:y is

-

proper. MNr. FAbkricant's paersonality or his interest doas

not appear qeré at a7, He I8 simply doing his duty as an
attorney, and when hs exceeds his duty and introduces an
e7ement in the oasa that I think does not properly helong
thare, I think it is my duty to eliminate that. 8o that you
must do what you have sworn to do, namely, deoide this 6&0;
on fha'law a8 the Court gives it %o you and on the faots as
you find them, &and on no other element of any kind, When

you do that I am sure 7 wi') not quarrel with your vardiot,

-

S

whatever it is. T hnvﬁ dono my duty. I% ia Tor you to

say what you wiv? do. I am porfeot 'y satisfied that yom.
wil? render an honest verdict, tut I want to.eliuinato any
improper consideration from the Jjurr. 'Hr. Bohan uaj As we'"
say, "If you do not conviot this man I wi'l fee? rad"., O0f
course the Jjury would disregard that statement entirely. You
"are not here to acquit anyone or to conviot anrone. A8 honest

men you heard the avidence; as honest men render your opinion.

_— .
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Take the Yaw Trom the Court &nd not from anyone e'se. The .

1aw 18 perfeotly plain. Did he or did he not hring thnf'
f g¢irl there as the polioceman sald, and as sahe Aald? Dld'
he plane his hand on her with a wicked purpose?® If he did,
he is gui’ty of the orime of assan’t in the second or third
f’ | degrea. If she came there of her own volition and said
8imply she wanted %o meet her Pather, he is not guilty of
any orime. | .
'MR. PABRICANT: And the arguments hased upon thelevi-
dence in “he oase are éntit‘nd to respectful conaideration.
mHE COULT: Yes; I to'd them that: It i XGmarks of
a persona’ nature thaf have no bearing in the oamse. Yom
may rotire, gentlemen. ‘
The Jjury reti;o to deviterate gt 12.50 P.u..‘ratnrn at
2.6 ".)M. and render a verdiet finding the defendant guiity
'of assan’ % in the third degree.
MR. PABRICANT: I move “or a new trial upon the ground
the vaerdiot is againat the aevidence, against the law, and
" upon the aexceptions taken to the charge concerning th; ofiéo
of assan™t in any of its degrees. |

Motion denied and exception taken.

Defendant remanded one week for sentence.
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