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This ail happencd about three yQars ago? A

More than two yeurs ago? A Correct.

Q

| Q@ In November, IQl?? A In March, 1918.
Q
Q

Your reccilection of Tthis affair was very fresh at thag
tine, wasnt't ie? 7 Yes, |

Q Is your recollectionof this matter better to day than.
it wes in March;, 19187 3 No, just .asgood. ‘

Q Jdust &5 geed? Did you mentlon the name of &« eingle poli-
tician that you say the defendant wentioned to vou, in the Magls ~
trate's court hearing? A I didmot. .

Q Did .ycu mention in the laglstrate's court hearing that e
defendant 3aid he wus a deputy sherifr? A No.

Q Did you say to the Magistrate that the defendunt told
you that he was acquainted with muny politicians, including Bor-
ough Presldent Riegelmann? A  No. |

Q Did you teldl the City Muglstrate that the defendant told
you that Borcugh pregident Riegelmanh would get him out of tﬁis

trouble? A No, s3ir.

_ $- ‘ .
Q Did yo. tel. the City Magistrate that the deferdant had

a millionaire unclewho would get him out ofthia.trouble? A I
'did not.

Q Those were some of thd things which were fresh in your re
eollection then, but whioh you did not tell fhe City Magistrate?

A Correct.

Q@ Did yo: tell the City Mugistrate that the defendant's
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brothor had told you that f.his de fendunt was dodging tnom-u:'tnoq

1nvaatigation? A I believe I. did.

Q  Will you swear tshat you didd? A I will aweai that's
my roéollectzon. .

Q Will you look through the Magistrate court winutes and
find that statement in there that he was dodging the insur ance
investigation' (handing)? A It is not there.

Q Did you tell the City Mugistrate anything about seeing
the defendont in a Puckard taxi? p  No.

Q Did you telli the City Magistrate anything about the de-
fendant's brother having warried out of his religion? A I dld‘
not. | ‘

- Q Did you tell tﬁe City Magistrate that the defendant's
brother. was u cold-blooded propositiont A No.

'Q Did you tell the City Magistrate — A (Intcrruptixg)
I told Dissch that h;a brother was a oold-blooded proposition.

Q‘ Did -you tel. that éo the uﬁgiatrute? A No.

Q@ Did you tell she Magistrate that he told you that his
brdthe: hada broken a bottle over his head? A No.

Q You were asked in the lagistrate's court to relato_tﬁo

entire oonvcr’sution you had? A I was not. Mr. Steuer and I

had gone over --
Q Just answer that question? A No, just the hmda.mntal

elemanta of the orime

Q Weren't you asked forthe oomrersution in the Magistrate's
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couri? A I wa. ;
'.7 ] < Q Did Mr. Steuer, who i; o well known triul lewyer inthia
county, say to you, "Now, will you narrate to the Judge vhat you.‘
suid and what ur,'nietoh seid and what everyone said on that oo-
casion? A Correct,
Q That was the form of the question that w&é put to you?
A That's right.

Q And none of the tﬁings that you huve testified to on tis
examnination here, to shiéh I have directed your attention, were
testified by you ian the Magistrate's court haaring, were they?

A Not one. |

Q Did y .u tell the City Magistrate that ypu msid to the de-
fendant: "You have broken your promise, neither you or Blumen-
.thal called at ay office?” A I was asked no guestion -

Q  No, did you say that to the Magistrate? A Yo, I was

i asked nc Guestion about that.
i WAfSERVOGEL: I nsk to strike that out as uét re-

sponsive,

THE COURT: Strike it out.
Q Did you fell‘tne City Magistrate that you said to this
defendant, "Your brother fold me that the whole office was opera-.
: téd by you?® 4 In subutdnoa.A | .
Q Did vyou use those words? .A No.

Q You did not? How many talks did you have with the de-

fenlant? A Two.



Q Did you talk to the defendant's wife before you talked
to the defendant? A I did. | |

Q Did you threaten the defendant's wife that unless an ad~
jultl'nt'was'nads in this matter that you would take her husband
away and cause his arroat? A I did not. |

Q Did you say anything at all about arreating the defendams
at that time? . A I 4id mot.

Q Did Mr. Tenner in ydur presence do that? 3 No, His
wife at that time was an expéct&nt mother, and we were very ocare
ful of her fecelings.

Q Yes, you were very carefull A Abgolutely.

Q 1Is that why you took aoquaight or tén men up %o her
house that night? A The conversation I had with her was on Sun-
day. |

MR. LYNCH: Just a moment. I object. There was no

such statement about eight or ten men being there.
| BY THE COURT: |
Q How many people were %0 thig place? A One detective and
I was there, that;s two, Fox and Tenner -~ there were six.
BY MR. WASSERVOGEL:
Q And you came there about hali past eleven that nightt A
No, we came there about seven-thirty at night and we walted

there to find him. He was not home.

@ Ome of these was a police officer, was there more thanone
police officer? A  One.
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'Q Now, on that ocoasion, you also knew that the defendant's
brother, H. H. Dietch, who was a member of the firm 6?-3. B; Diitéhéu w
& Company, the defendant's employer, had offered to.» return this | b
premium of eiéhteen hundred odd dollars? A Yes. ﬂc made tha.t
offer to me. | s
Q Wait. X aay. At the tiwe you oausgd the d;tandant's
t arrest, you knew that? A Correct.
* Q ‘YouAknaw that that wmoney wouid be returned if you aksked
for 187 A Yes. |

Q And you could have it? A ~ Yes.

Q You were in-the de fendant's bhouse with a police officer
and Fox and Tenner and some other people? A Not in his nouae;
This all happencd on the sidewalk;

Q And pou said to the defendant: "Now, you botto; talk fast
and betiep settle this thing up.® Did you say that? A
Yes. |

Q WVas a police officer there? A ves.

Q Did the police officer ‘have a warrant? A No.

Q You told the defendant that there was a police officer
there, didn't you? A Certuinly.

Q And vyou used that police officer as a threat to settle
this insurance loss, didn't you? A I did not. The pélice offi-
cer was there for the pﬁrpoae of seeing him go along. This was
a citisen's . arrest for a felony. I necded no warrant.:

'Q Wait. You as a lawyer ouncluded that a felony had been



O { er i S

NNEE; |

committed? A Yes.

Q In splte of the fact that this money could be roturned
at any moment? A Yes.

Q You, knowing that a felony had been committed, you as
a lawyer said tothis young man, 'Yoﬁ better talk fast and set-
tle this thing up, otherwise 1 will cause your arrest?™» . A
Yes, if he dmnft have that cable. That's what I wanted.

Q You wanted the insurance or settlement of the inaﬁranoo
at sthat tiwe? A Yes. |
BY THE COURT: . |

Q Otherwise you would arrest him? p Well, I didn't éay
it that way, no. I told him I wanted the cable. That we did
not want to arrest him. ' Al. we were after fundamentally was ﬁo
collect seventy~-five thousand_doliars’inaur&noe.

Q What did you wean when you said you Had told him he had
better settle thig natter? A . Why, he had hetter coume acram
with the cable'thut wag shown to Tenner. If that cable was not‘
faged, that ncant there was insurance, and if thére was insur-
ance thefc was no criue,

Q What do you mean by settlement? A Coming across with
the cable;.

Q You did not expect him to givé money , did you? A No.

Q To make good the loss sustained? A No, I knew he

couldnit give any seventy-five thousand dollars. I wanted the

insuranoce. That': all I wus interested in. That was all I
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cared for. I.kncn_ho was not carrying seventy-five thousand
dollars with him, | "
BY MR, WASSERVOGEL:

Q You say that you did not want the money? A No, we
wanted the 1nsura§o§.

'~ Q Did you say to his Honor,rJudge Rosaleky, that you did

not'w&nt the money? A Correct.

'Q Is that what you told the City Magistrate? A Yes.

Q Were you asked thié guestion in the Magiétrate'a Court:

"Q. Did QOu ndlk $0 him about the return of the premium?
A, Absolutely not. I told him we did not want the pfeniun re-
turned, We were out seventy-five thousand dollars. Thit's what
we wanted."
A Corraét. We pfuferrcd it from the insurance company --

MR. WA%SERVOGEh: I ask to strike out the last pért.
THE COURT: Strike it out. |

- BY THE COURT:

Q Is that what you said in the City Magistrate's Court? A
Yea, a&lr. |
BY MR. WASSERVOGEL:

Q@ That is what you said to the City Magistraute? A I
did. } |

Q Yo. told the defendaut that you knew his brother uaa‘roady
to returm thia‘premium but you did not want the premium? A We |

did not want the premium.



Q UYOu wanted aettlou;ont of this ihoio 1nniano. ut“t;“
‘We wanted elther the insurance certificates, $76,000, or someone
to naho good as muoh of the loss as they could,

Q But you sald to the Magistrate, "We are out $75,000,
that's what we want?» - A Yes, that's what Tenner wanted.

o As a lawyer you knew that Dietch & Company were liable
at a civil action, didn't you? A Absolutely. |

Q You thought it would be casier, however, %o ﬁae the Crimk:
nal Courts as a weans of collcoting the amount? A Idid not.

Q- Who brought the detective to the defendant's home on thatv-
occasion? A- I did.

Q You uuggcstéd thie name of some attorneys? A I did not.

Q Did you talk of attorneys at all? A I certainly did.'
I told him to keep away from fee grabbers. |

Q Were you working for Mr. Tenuer or for Mr. Fox on a com-
wission basis? A I was not. I was employed by the firm of

Lambke & Stein, who were the attorneys for Fox and Tenner.

Q You know what the indictment in this case charges the

defendant with, do you Bot? A. I was informed by Mr.Lynch,
Grand Larceny. |
Q ‘Well, you knew that vefore Mr¥. Lynch told you, didn't
-ygu? A 'No; |
| Q' You were a witness against the defeudant before the Grand

Jury? A I was.

Q You know, do you no%, shat the indictment in thia cage



ol;u'gen the defendant Qith the specific larceny of otﬁm
hundred odd agllars? A I never read the indictment in my :
1ife.

Q Well, Mr. Lynch told you that? A Ourrect..

Q And that the sum of eighteen hundred odd doliars could
h;ye been returned tq the complaining withess in this case long
before the prosecution was started? A Yes, before the ar-
reét.

Q Df'cqurae, as a lawyer, you knew that the Oriminal Courts
cannot be uscd to compel the co.iection of a dabt} A Certainly.
Q Do you remember having a conversation with H;.»Sohoen
relative to .the defendant? A A numSer of theﬁ. Haud one last

Friday. |

\Q “Was shis iu the uugistxate's.Cuurt at the:tinz’bﬁil was
given? A In the Magistrate's Court I had two conversations
with Mr. Schoen; and oné with his father and wother.

Q Let us confine ourselves to thc.convarsation you had
with Mr. Schoen in the Magisirate's court. Did you aay to
Mr. Schoen, "Therc is still a chance of waking a settlement in

this seventy-five thousand doliar master?" A I did not.

Q Diad ybu suy %0 Mr. Schoen at phut time that you would
' not be satisfied witn the return of the preniwa? Did you; or
did you nos? A Ho, I wouldntt care if thoy'took to;.oenta.

| Q Did you say tJ Mr. Schoen and tell him "There is atill

a chance %0 make a settlement in this seventy-five thousand
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dol;lar matter and if no settlinant were made that yoﬁ would .
g0 ahead with the criminal préoeedinga,vdid you say that? A 1
did not. |

Q;.Woll, if settlement had been made, wduld you have gone
onc with the criminal proceedings? A I would have advised
against it.

Q If the defendant had made an adjustment with you at the

time of his arrest in the preserice of the police officer, you

would have droéped the matter, wouldn't you? A No, there was
no adjustment at all.” I wanted the cable.
MR. LYNCH: Just a minute. I object to that form pf
examination. ;
MR. WASSERVOGEL: Well, gquestion withdrawn.

Q If at the time the defendant was arrested the cables had
been delivered to you, or an adjustment had been made of this
seventy-five thousand dollar matter that you were discussing
with him, would you have directed the police offioef who was
standing there to arrest thc'defbndant? A I would not, if
that cable existed, there would have been no a{rest.

Q Yes, that is all.

REDIRECT EXAMINATION BY MR. LYNCH:

Q Did you say you were working for Lambke & Stein? A
Yes.

Q They were representing fhe 6omplainant in this case, lgn

they?' A Yes, and Tenner.
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Q Dld they bring any action at all against Dietch & conér |
pany? A I don't know. I was under contract with Lambke and
my contract ran out -- |

| MR. WASSERVOGEL: I object to this, your Homor. % |

THE COUF T: Objection suatainéd. \ | | f-ﬂii
THE WITNESS: I don't know, ' ¥

.Q Did the defend#nt ever wake an offer of the return of
the premium of eighteen hundred and sixty-nine doliars?

MR. WASSEHVOGEL: I object to that as all having_geen'

gone over, |

THE COURT: Objection overruled,
A No, he said nothing. I bad told him that Sunday that his
brother haad offered'it and he saild,. "Why don't you ta;e ittw
I said to him, "There was a loss, not of eighteen hundréd dollas
but about seventy-five thouaand,dollars.' We were 1ntereaﬁui
in the insurance more than money fror Diatdh.

Q Was there any arrest made that night by an offléer in

uniform? A No, it was a citizen's arrest;made by Fox, and I

sald to fox to make the arrest -
MR. WASSERVOGEL: I object to.all this.
THE COURT: Objectiun sustained. You cemnot go over
that.

Q You have had some practice in the Magistrated courss,

v

hadn*t you? A Yes.

Q You are acquainted with the procedure there, are you? A



‘ Somewhat. I have onlyvhad five or uixlbgpe., 1'-ou1d¢.t.,., 1 r

am an expert. You were in one with me.
Q In your testimony in the Magistrate's Court you dwelt

Just upon the essential facts? A ves, uponthe essential

facts.
MR. WASSERVOGEL: I object to this, your Homorid
THE COURT: oObjection sustained.
MR. LYNCH: Well, that is all.
EDWARD CASTARNO, called and duly sworn as a witnees

on behalf of the People tegtifies as follows:
(Residence: 1978 Bathgate Avcuue, Bronx. )

DIRECT EXAMINATION BY HR. LYNCH:

Q Are you an officer of the City of New Yurk? A I resig-

ped last Aupust.

Q How long had you been an officer previous to that? j
Thirteen yeuars.

0 Do you k;uu‘tna de fendant here? A Yes, air.

Q Do you rcuwmbei the night the arrest was made? A Yes
sir.

Q Where wss the arrest made? A | Seventy-occond strest,
Brooklyn. I don't remewber the nurber exuctly.

Q Whoe wace the gfrest? A I daid, in eompﬁny with the con?
pléinnnt, Mr. Fox.

Q Did you have any conversation with the de fendant tke re in

WRERE | |




U

the presence of the complainant? A  Not that I can recall,
Q Don't you remember any conversation there at all? A
lo; sir.
Q Do you remembeér anything at al. sald by the defendant?

A Well, he spoke to Mr. Fox.

Q Did you hear any part of it at all? A Only about ths
placing‘of insurance, I think, which he failed -~ he had oolleotid .
the woney for insurance -- |

MR. WADSERVOGEL: I object unless he known.v.
BY THE GOURT:

Q Do not gaess, officer, state what you remember? A I
remember Qr. Fox tel;ing him about an insurance or woney he ha&
given him to place for insuranc8™®he de fendant falled to do 80.

BY MR. LYHCH:

Q Weldl, in this Cuuveroutiun whut did the defendant say %o
that statement wmade by Fox? A I can't remsmber.

Q Do you remember anything at all that the défendant said

either tiere or in the station uouse? A Well, we touk him

down to’PuLica Headquarters,

Q Do you remember what he saild there? A I couldn't
remewber.
BY THE COURT:

Q Whén did you luave she Police Departwent? A Last
August, your Honor. :

Q Did yo. preserve any record of the defendant's arrest? A
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I had a record home which I couldn't find.
Q Do you rennnber anything that was sald at the houoo of
the defendant or on the street? A I remember going to that
house in company with Mr. Fox, and some lady was inside and slam-
med the door and we came downstairs and found the defanda.nt get-
ting in to an automobile. |
BY MR. LYNCH: |
Q What time of night was 1:?‘ A . About nine or ten o'clak,
I think. - |
P Q How many were there with you? A .  There was Mr. Fox and

I, I don't know whether it was detective McKittrick or Carrao.

Q " You don't remember anything at&li that the defbndunt’aaid? :

: A' No, .s8ir.
- Q@ Where did this ér-est take place, right ou¥ near the car?
A 'ﬁight out near the automobile. |
Q You remember no conversation at all? A Not withvme.
Q lei, that is all. |
MR. WASSERVOGEL: No questions.
MR. LYNCH: That is the People's case, your Honor. We
have pgt in all the testimouny that we have, |
MR, WAQS.WVOGEL If 'our Honor please, I ask that the
District Attorney be ruquirad to elect which count of the
indictment he will stand on at this time?

MR. LYNCH: Ye will stand on the second count of the

indictment.

f

GRMEE] |
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MR. WASSERVOGEL: .I understand, if your Eonor'plcnai.‘
that the District Attorney elects to proceed on the second
count of the indictment. That being so, the first count
is removed entirely from this case?

THE COURT: No, it is not removed until ‘the Judge
grants the motion. I deny the District Attorney's motion;

MR. LYNCH: I made no motion at all. pe asked about
this oount: I think there is sufficient on both counts.

THE COURT: I will at this time decline to order the
Diatficf Attorney to proceed on any particular couns.

MR, WASSERVOGEL: We except. I sno&ld shink, if your
Honor please, if the District Attorney wishes to elect
t0 go t¢ the jury on one count,‘that he knows what he thinks
he has proven?

'THE GUURT: Well, you have had experience in the Disttict
Attorney's office, and you‘know at times a District Attorney
is likely to make a blunder. ThiaAcaée, Mr. Lynch, if it

is t0 be submitted at all, will be submitted on the first

county fualse pretense.
WR. LYNCH: I think there is sufficient on both counts.

MR. WASSERVOGEL: Well then, I will address myself to

Loth dounta.

If your Honmor please, on behuld of the defendant, I move
for the direction of a verdict in this case, on the ground

that the people have failcd to waks out a case ag#inst the
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defendant. There is no proof in this case that the defend-

- ant was other than an employee in the firm of thi H. H.

‘olaimed were made by the detenddnt,-whioh they allege were

Biotch & Goapisly. There is no preof $hit Tii Safembies
received any part of the proceeds of the checky The check,
which is in evidence, shows by its endorsement that it was
deposited to the credit of the person to whom it was made
payable, that is, H. H. Dietch & Oompasiy .

The indictment in this case, which I am sure your Honer

has reud, sets forth certain representations whioch it is

false representations. One of these representations is
that the defendant represented that he had -- to get the
exact wording -- that a contract of insurance between the
firm of Dietch & Company and the firm of James Hartley
Coaper, of London, effecting marine insurance in the sum
of seventy~four thousand, ;even hgndred and sixty-five
dollare, hadvtheretofore been made and oloaedf

I do not think there is any proof of that alleged

represantation in the case. There is no proof in this
case that the defendant, as a matt;r of fact, had not ef-
fected 1haurance with the firm of James Hartleyvcdopbr.
TEE COUﬁT: How about his stutemenﬁ to the attorney?
WR. WASSERVOGEE: I will come to that in a moment --
other than the statements by way of alleged confzasions,

and I shink that under the decisions with which I know your
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Honor is very familiar, that is not‘sufflcions proof under
- the corpus delicti.

THE COURT: Under what decisicns?. : v'?w;g

¥R, WASSERVOGEL: wgll,'we have quite a number of them.
Your Honof will probably recullrthe cage of the Pooplo'agalnct '-f_{}
Baker, 96 New York. ZEarl, J., in discussing %the requisite 21 : ;q
necessary to be proved by the Proscoution #n mdke out the’ :
crime of Larceny by fﬁlae pretenses said as follows:-(aead- ‘
ing.") I think if your Honor were to examine that case you
wo.ld find that tﬁare must be distinct proof that the pre-
tenses were false.

THE COURT: Well: the Baker case is one of Larceny by
false pretsnses. Your contention is that the alleged con-
fegsion of thé de fendant with'reapect to his statements

thut he did not insure, 1s insufficient. :
MR. WASSERVOGEL: Yes, 7 will come to that. I would
like sour Honor tc send for 15 Wendell, the PeOpio against

Hennessy. In that case, the defendant was indicted for

ewbezzlement. he was a collector of assessments upon

prOperty in the Cisy of Albany and he collected money which

it is alleged he did not. turn over to the proper officer,
but retained the proceeds for himself, the defendant be-
ing charged with having omitted to pay over moneys collect~
ed by him and admiftcd the fact, and went ao'fnr as to

furnish the complaining withass with a statement in his

v
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own handwriting showing theamount of $280.49 collected
ahd not paid ovar,‘and that wemorandum also contained
\tho names of perncn; from whom this money was received,

and that was read in evidence, and fhe Court held (Savage
Chief Judge) (reading).
' THE COURT: You need not go baok as far as that. There
is tﬁe daae 6! the People against Gilman, 161 Appellate
Division, and what becomes of the Bra§i§?193 New York?
| MR. WASSERVOGEL: ‘The fa¢ns were ditferent in that
cuse.

THE COURT: And how about the People against Jaehne?

HR. JASSERVOGEL: The facts were different there
téo. Jashne was @ member of the Board of Alderman and
was charged with accepting a bribe, ani they proved againat
him that.he had meetings, and other acts which brought it
‘right home to him. |

THE COURT: Now, in thies case, 1f there had boen'no .

proof that the defendant received noney, that the de fend-

ant did not exhibit a éable indicating that he had secured
insurance comering the steamer "Halifax, " if there Im
heen no presentation by the defendant's firm %o fennor

of these cover certificﬁtes, if you had not had those
‘additional circumstances, then your contention would

be sound. All of those circumstances taken together, sap-

plemented by the confession in my judgment present a ques-
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tion of fact for the jury to determine, whether this de=
fendant, through the medium of falee pretences, obtai;od
moneys from the complaining witness, which monays when
obtained were secured for the purpose of intending to
defraud this complaining withess.

MR. WASSERVOCEL: The question is, if your Honor
pleuse; as I take it, whether the insurance was effected.
No proof of that has been given in this case. |

THE COURT: The defendant's statement, i f helieved
by the jﬁry; ie sufficient.

MR, WASSERVOGEL: As the case stands now, there must
be 1ndcpendeﬁt proof of tnat,-but if you disagree with
me on that point, I will gc to another point. I am about
to call your Honor's attention to what I consider a very,

very serious question of law, on this proposition as to

whether my application for a direction should be granted.

It is t:stifled to by Fox, the person for whom Ténner act-
éd,‘that the cable which i1t i3 claimed was shown to bim
by the'dstendant, was nof an absclute cable ~-- that 1is,
did not ;bsolutegptatu that insurance had been bound through
the firm of J. Hartley Coopoer of London, but that what he
understood at the time the wmoney was paid aver was that
the insurance -- |

THE COURT: You mﬁun th& testimony of Fox?

MR. WASSERVOGEL: Fox, and I will come to Tenner later
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on -- that the insurance naﬁ provisionally bound. Now,

that is a very serious matter. The indictment alleges
in so many words that the money was paid over %o ths de-
fendant on the theory that the insurance was bound, and

absolutely bound. HNow, what is the proof in this case?

They paid over this money knowing that at that time the

insurance was only provvi_siona.lly bound, and we have that
not only in the tecstimony of r. Fox but aleo in the tes- :
timony of Mr/ Tenner, and I do not know whether it is neces-
sary for me %o read from the minuﬁes. i -\

THE COURT: I remewber Tenner so testifying.

4R. WASSERVOGEL: Well, Fox so tcatified, at pages 31
and 33 of the record. Now, that is serious, if this in-
surance #:8 only proviaionally‘ bound &t that time, if
thoy paid over the woney on that theory, they have not
made out the case which is oharged in this indictment.

THE CL)U","V‘T: Well ’ I willi deny your motion on that

MR, WAS EHVOCEL: Now, under the aeoénd count, tlere
is no'proof that any woneys werc received by the defend-
ant, and cven if théy Were ao received, that they were not
used for the purpose for which they were intended; there
is no proof of any embeizlement; there is no proof that
any moneys were obtained by the defendant by any device,

trickery, artifice or ‘raud, and I ca.il your Honqr'a atT
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tention ﬁo the case of The People against Eﬁrlich, recen-
tly deoided by the Appellate Division.
THE COURT: There is no embezzlement count, is there?

MR. WASSERVOGEL: Well, it ia the general common law

-gount of Lurceny.

THE COURT: Bv trick and device, you mean?




'~ was absolutely bound, the testimony of the People's .

.0f the complaint in thks case, and that the complaining
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MR, WASSPRVOGEL: Yes, that is right. The all im=
portant point in this case is, your Honor, that in spite

of the allegaticns in the indictuent that the insurance

witnesses is that it was o:ly provisionally bound at the
time the money was pald over; that this money dould have

been recelved and returned at any time prior to the making

witness refused the return of this money; that he wanted a
settlenent of the lose, which of course he could only ob- |
tain in the ¢ivil courts, and he could not use the crim-

inal courts in order to compel the collection of a civil

claim, as is being done in this case now.

Now, I think these matters present serious considera-
tion for your Honor, because they also affect t é weight
of the evidence which was given by the complalning witness.

Is their testimony entitled to such weight as to war-
rant your Honor in sending this case to fhe jury?

THE COURT: But the trouble is in this case no msti-
tuticn‘was mada. |

MR, '!A-!ERVOGEL: They would not take 1it,

THE COURT: Now, on that roint the Court of Appesls
held, "The fact that the defendant intended to restore
the propérty stolen or embezzled 15 no grecund for defense
or mitigation of punishsent, if it has not been restored

before complaint to a Magistrate charging commission of

S
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'~ The chances are that if your client or his brother had re-

" in determining the guilt of this defendant upon the ch&fgo

L

This provisiqn appoéred in onr'otdtutel for the fl:'t
time in 1881 (Reading).

You see, in ‘this case there was no restitution made.

turned the monéy wher, discovering the loss, and that in

good faith he was unable to secure the insurance because

ther had been ap incre~nse in the rate from two and a half

to five rer cent, that then there would be no question

that the People could not proceed against the defenAAnt.
Of course, the fact that the combluining witness sus-

tained a severe 1088 nust not be taken into consideration

of grand larceny. That would be unfair, but I think there
is a question of facthafe for the jury to dete;nine; whe th-
er fhis defendant secured the money from the complaining
witness with intent té' defraud, and that his purpose at

that time in getting the money was to steal it, and not to

insure the party, but to appropriate t e money to his own
use, and if the complainant thro gh the deﬁen¢xnt's repres«=
entaticne relied upon the statements made by this defend-

ant, Of cdurae. the jury zust fi-d that he was concerned

in the miaapprOpriation.

If you can show that your client turned over.the mon-
ey to the firm, and that he did not directly or indirectly

parttcipafe in ite misapprorriation, that ends the matter,



T I AP S YA - ey B, AR~ YN ey T AR - e R g, T SOUS— SR T———

¥R, 'ABRtﬂVOG!L: They must also concede tﬁnt the mon-

ey was cffered them and they refused to take it, even up

N\ | to the time fhe officer was there to make the arrest, that
*If you do not adjust this matter noﬁ I will arrest you."
Now, if that was not the use of the oriminal courts for the
purpose of forcing a eettlement, I say that in all my ex-
perierce in the Diétrict Attorney's office I never heard
of a caee whére such means were used -

THE COUM: leil, I think that in tbaf nﬁo;:ect you a re
right, ' The law is very strict on that point. |

¥R, WASSERVOGEL: Well, did your Honor intend to re-
serve decision on that part of Ty'motlon, where I oalled
your attent;on,to the fact that the testimony of Tepnor
and fox was that the insurance ;ae proiisionaily bound?

™E COURT: I think that makes no difference, Of
course, if the insurance was cancelled, there could not be
any responsibility.

The point is, did your client turn over the money to
gsome insurance company? Did he have the insurance? Did he
1n§ure7 That is the point,

MR, WASSERVOGEL: As the casé stands now the PIO;OOEP
tion hae¢ failed to show, even by this alleged confession,
the eléments of the orime as it is charged in this indict-
ment, The 1nd16tment is oontrollinglon the Court. Now,
the allegedconfession does not go into these details as

alleged in the indictment. '




| , ) | m cotmrg. 'ollv, any one of the false faprelentaftoﬁ |
is sufficient,

MR, WASSERVOCFL: Ie there an admission testified to
by any witnssa in this case ae»havihg been made by the de-
fendant, "I did nct show you § cablegram?™ Is there an
admission testified to by any onerf these witnesses, PI-
did nct bind any incsurance?”

THF COURT: It is alleged he said that to Gerson.

¥R, WASSEFRVCGEL: Fot in thoee wcmds; Is there any
proof outeide of perhape one or two s@all s tatements which
ceme to us frorm Gerson, tre lawyer, that would in ahy way
gshor the.commission of the crime alleged in this indibt—
menf?

THVHCOVRT: ‘ﬁow, herg'ia whet GCerson testified to:
=1 oaid,.'You didn't get 'nyli‘sura:ce.' He said, ‘How
do ydu know?! .I s=id, 'TI had a talk with your brother‘
and he told me no.' The defendant said, *That's right,

I an sorry.'™ Then he proceeded fhrther.‘ That is hie
sta.tfment.. Now, the probative v lue 6f that witness's
testicony is for the jury.

¥R. WASSERVAGEL: But is there any proof outside of
that in this record? | |

THE COURT: There is some testimony by Tenner along
those lines, but not as comprehensive as that,

| MR. WASSERVOGEL: All that Tenner stated he said when

he asked him about that was, "Well, what of 1t?" And I




any further on that now. I will take an exe-=ption to each

‘Jury that your Honor's denial of the motions does not im-

still oontend, ;f your Honor please, that that in 1tself e T
is not tuffioi;nt. There muet be independant proof that
tﬁo 1n.n:-§oo was not actually bound at that tlmi; or thtt;
that cable which was shown was a fraudulent cable.

THE COUHt: I think there is sufficient on the gues-
tion of fact for the jury.

KR, WASSERVOGEL: Well, I will not bother your Honor
denial of the motions, but I ask your Honor to tell the

port any opinion that you have on the facts.

-THE COURT: Gentlemen of the Jury, you gust not con-‘
gsider as to the argument of learned counsel on his motions,
which were denied by the Court, that the Court has any opin-
ion, except that there ies a question of fact for your de-
termination with respect to the guilt or innocence of the
defendant. The Court does nct'exyre-s any opiﬁion. Under

our system of law the Ccurt has no power to 4o so. The

. Court werely rules as = matter of la» that at present there

is & question of fact for you gertlemen to pass upor. We

will take a recess now.

(The Court then admonished the jury in accordance
with section 415 of the Code of Criminal Procedure and

took a recess until 2:10 o'clock P.K.).




ZRIAL RESUNMED.
Mr. Wasservogel noonpened the O&I; on behalf of the
defense. |
JIHE DYFENSE.
CHA RLES ®H., CALDF¥YELT, called and duly swora
as a witness on behalf of the defense, teatified as follows:
'Residance: 55 Warren Place, iontolair. New Jersey).
DIRECT EXANTRATIOF BY MR, WASSFRVOGET.: |
Q. What is ycur bpsiness, please? A Paying teller of the
Matropoliten Truet Conprany.: |
Q Hew long have you been connected with the Metropolitan
Trust Company? A Eighteen years.
4Q Da you khow whether one Henry H. Dietch, or Dletch.&
Corpany nad an account with your trust corpany? A They did.
Q Whoss rame was that account? A Dieteh & Compsny.
Q Vhen was that account opened? A The card I have he re
ie dated Juna 5, 1913, A
—Q Aawe you prolduced, pursuant to & subpoena duces tecum:
the orliginal sibﬁutﬁre card? A The ériéiral c;rd (Banding).
MR, WABEERV'CEL: I offer in oviience the signature
¢ card,
(It 18 marked Defendant's Exhibit A in efidenoe).

Q HNow, subsaqnéntly wus any one clse ~uthorized to sign

v

the name of H. . Dletch to c¢hecks on thet mccount? A A power -

of attornej was iesued to ome Jacot Schoen. '

(After Recess)

it R
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Q | Have you got that power of attorney with you? A I hﬁn.,
Q May T have it, please? A Yes (Handing).

;R. wASSERPMNGRY,: I offer in evidence this power of
attomey.

NR, LYFYCH: T 4o not ioe that thies testimony has any
besring at all on the facts that we have here before the
Céurt.

THY COURT: Are you going to show that the check given
by Nr. Tennef was deposited to the account ~f Dietch &
Conpany?

¥R, !Agsvnvnérng Yes, s8ir, we certainly shall. The
check is already in evidence and has the endorsement to
show that it was deposited to that account, and I want to
show this deféndan? was werely an employe of that firm and
that he wae not in a rosition to imsediately return that
monéy to these peoplé becauss he did not hayze the right to
sign checkws.

THE COURT: That becomel'oompetent. You see, ir,

‘Lynch, the c¢laim now made is that while fhle defendant

acted for Dietch & Company, you have. got to show that hé
was conc~rned in the coﬁmialion of a.larceny._

(Hurkqd Defendnntil Exhibit B‘in'evidence).

THE COURT:  If he fnrned the check over to Dietch
& Corpany and the head o’ thé firm falled %o carry out the
precise arrangement, unfess you can show that was a4 orim-

inal conspiracy between this defendant and other members

L]
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of the firm, how can you impute orinmal ronponilbﬂiti to |
him? In that case you could not ;ﬁjudp the dotonbnt/"
guilty unless he acted in concert with some one else.

MR, Lrncﬁ: Well, your BSnor. the situation as you
explain it of course would bé ehtirely picarad up if the
iefense produéed the'brcther. and he can talfify to thﬁa.
facte as stated, I thinhk that would clear Qp the lituatién’
thoroughly, and I think that that rainél'enough of an 1‘-
sue  in thié situation to have an explanation of that
sort. |

THE COURT: Well, there is no burden upom a defendant
in a criminal case. Proceed.

NR. WASSERVOGEL: Gentlémen, this is merely the ulna;
form of power of attornsy, given by Henry H. Dietch to
Jacodb Schoen of 6 Maiden Lane, ;hich authorizes him, in
his name, place and stead, that 1s, in the name of Henry
Dietch, to endorse for and deposit in the letroﬁolitan
Truet Company drafts, checks, bill's of éxohange. and 8o

forth, and to drew money, and so forth, on the account of

Henry H, Dietch & Company, and on the account of Henry H.

' Dietch, and so forth (Reading).

BY ¥R, VASSERVOGFL:

Q V¥Now, subsequent to that, was there a rewvocation of that

power of attorney filed with your bank by idr. Dietch? A There

Q Hawve you got that with you? A I have (Handing).
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MR. WASSERVOGEL: I o;ﬁ: this in evidence. There are
two l_ettern. here, perhaps they had 'bottoz be marked sepa- .
rately. e bid

(They are marked Defendant's Exhibits C-1 and C-3
in evidenc-).

'BY THE COURT:

Q Vhat was the balar ce of the adcount‘ovaiewh & Company
on that date, do you know? A I don't know.

MR, WASSERVOGEL: I suppose they have statements of
that, I have.no objection to their producing them 1if the
District Attorney wants tﬁefn, no objectiqn at all.

Q You hav;,not got the account here with you? A No, sir.
BY ¥MR. W ASSERVOGEL: .

Q I show you People's Eihibit 4, purportihg to be a phd-
tograph of the check made by the Marine Broker. Corporation,
Edmund A. Temner, President, to the order of Dietch & Company,
dated November éB, 1917, for §2,889,13, and ask you whe ther
that check as appears by the stagp upon the back, the endorse-
ment,' was deposit'ed to the credit of Dietch & Company, the ac-
count that you have testified about?' A Vell, it appears so.

‘HR. WASSERVOGEL: It' was? That is'ail, }ou n‘nay CTrosi=-
examine.
CROSS~-EXAMINATION BY VR, LYﬁCP:'

Q Did you ever see the d-efendant at the bank? A Hie face

18 familiar, but I couldn't swear that I ever have,

'Q Do you know Henry H. Dietch personally? A No.
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Q How long had that acoount been there, in your bank?

A .the d;fo wag given there, I don't know the wxact duration
of the account, The date was given of the opening of the ao-"
count on the card. | |
Q VWhat was thw date of the opening? A The date is giv-
en on’the aignature card. |
MR, WASSERVOGEL: Here it is, June 5, 1915.
TﬁE FIFTH JURdP: What is the daté of the power of

attorney?

MR. WASSERVOGEL: October 8, 1917.
THE COURT: And this money was received when?
MR, WASSBERVOGFEL: November, 1917. Power of attorney
was given October 8, 1917.
THE COURT: And the money”wag paid when?
VR, WASSERVOCEL: Novomber 28, 1917, subsequent to
the giving of this porver of attorney.
That is 2all, Mr. Caldrell,
Now, I have several character witnesses. Hgy I call
them now, as they wish to leéave the court room?
ISAANC R.* THEREISTE, .called and duly sworn as a
vitness on behalf of the defense, testified a;‘follows:
- ‘ (Residence:  St, George Hotel, Brooklyn).
DfR?CT FXAMINATION BY MR. HASSERVQGEL:
Q What is your bus ness, pletse, Nr. Theisel? A Diamdnd
dealer, importer of diamonds.

Q@ Do you know this defendant? A I do.
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e Q How long have you know him? A Possibly about twelve
or fifteen years. :

Q Do you know other people that know him? A I do.

Q Do you know what his reputation ie among the people
that know him for truth, veracity and honesty? A Never heard
agything against him, |

Q Fo, do you know what it is, is it good or b;d? A Good,
I ahould'say.

Q Well, you know it is good? A Yes.

CROSS-EXAMINATION BY ¥R, LYNCH:
Q Did he ever do any work for you? A No.

Q How do you know him, socially or how? A Socially and

business. I have giveh him goods on meﬁdrandun, as we call it.-

Q Is that fho way you first met him, in business engage-
ments? A Yes, through business.

' Q You never saw him socially, did you? A Well, just down
town, sccially, probébly had lunch together or something like
that, I met him on and off;

LOUTIS YFTHITETLAY, cal:ed and duly sworh as a wite
nesﬁ on bchalfl of the defence, testified as follows:
(Residence: 40§ Edgecombe avenue).
DIRTC™ EXAMINATION BY VYR, WASSERVOGEL:
Q What is your business, please, Mr. Whitelaw? A Jewgler.
diamonds. |
Q VWhere is your place of businese? A 45 John st:éet.

Q Do you knos this defendant? A Yes, sir.

LTS
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' Q low long -h;.nvyou known mi? A T know him about fifteen |
Q Do you know other people that know him? A Yes, sir.

‘ Qy Do you know’what his reputation is émfn “ the people that
know him for truth, ;artoity and honesty? A I never keard
anything bad about him.

Q Do you know if his reputation is éood orbad 7T A It
has been good as far as I know.
Q That is all, Mr. Whitelaw.

(NO CROSS-EXAMENATION).

FRAYVY ¥WALYER, called and duly s+orn as a witness

on behalf of the defense, testified as follows:

(Residence: ‘610 Broadway,'érooklyn). .

DIRECT EXAMINATION EY ¥R, WASSERVOGEL:

Q Mr. Walker, what is your business? A Jeweler and whole-
8=le merchandise, | |

Q Nr. Walker, yopr business is what? A Vholesale auo=-
tioneer.

Q Where is your place of business? A 610 Broadway,
Brooklyn.

Q Do you know this young man, the defendant? A fel, sir.

Q - How -long have you known him? A About eighteen yeail.

Q Do you know other people that know him? = A I do.

Q Do you know what his rebut&tion is among the people thst‘
.know him for truth, veracity and hOLelfy? 1 Excellent.

Q That ie all, Nr. Walker.



| (R0 CROSS-EXANINATION).
DAVID SAFVFI R.' called and énlyn-wcrn as a Qitnoos
on behalf of the Aefenae. téitifiéd as follows: .
(Residence: 330 Wadsworth avenue).
DIRFCT EXAMINATION BY MR, "ASSERVOGEL:
Q What is your bueiness.’please?* A Jewelry, salesman,
Q Do you kneow the defendant? A Very well,
Q Hof long have you known him?r A Fifteem or twenty yoln;
Q Do you knoﬁ other people ‘that know hiuf A Yes, sir,
rlenty. |
Q Do you knoy what hiﬁ reputation is among those that
know~h1m for truth, veracity and honesty? A Céod.
Q That is all, Mr. Saffir.
CROSS-EXANINATION BY MR, LYNCH:
Q What is the defendant's full name,'do you xnowt ‘A Sam
R. Dietch. |
Q Do you know his brother? A Henry?
Q Do you know him? A VYes, I know him,
Q Where did you meet him? A VWhy, I have known him so
many yeare, I used to meef them at their home many years agp.
Q At their howe? A‘ Yes, sir.
JEAN | RODEN, called and duly sworn as é witness on
behalf of the defense, testified as follows:
(Residence: 332 Hart street, Brooklyn).
DIRFCT EXAMINATION BY ¥R, WASSERVOCEL: | :
Q Miss Roden, are you employed anywhere a4t the present

time? A I am.

v T ey
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Q VWhere are you onployod? A fho Hall of Records, Brook-

]

’ Q By whom are yocu employed there? A In the Registraf's

office. .‘I_y_” 

M

Q Doingwhat ind of work? A Typewriting.

Q Were you ever in the cmploy of Henry H. Dietch & Com=

rany? A I was.

Q Do Qéu know tﬂia young -msan the defendant? A I'do.

Q - Hew long have you known him? A Since ¥ay, 19817.

0 Do you know in what way the defeordant was employed in
that office? A As an smploye, a clerk.

Q In a clerical capncity? Fﬁo wa8 the hend of th&f
f;rm? ‘ A Mr. Henry H. Dietch.

Q@ In the month of November, 1917, 4id he hawve any part-
ners that vou know of? A No. |

O ¥sas he in business alone? A Yes.

Q Were you vith him fr;cr to th&t, #hen he had a partner?
A Ko, |

Q -You were not working for him when he was engaged in

business with Mr. DeMay, wer:z voul? A Kce.

Q Fow long were you wvorking for H., E. Dietch & Company?

A From May, 1€17, to May, }918.

Q Doryou know when Henry H. Die?oh went to Camp Upton
first? A September;, 1917.
BY THT Cﬂﬁ?T:

Q V¥hat kind of work did you do? A Stenographic work.
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BY MR. WASSERVOGEL:
( Q How many roome were in that office suite, do jou know?
A Three offices., TR

Q VWhere wae the defendant's office? A In the office ® |

-

- the left, with all of the clerks. E
Q How many aierks were in that office? A Four.

Q And did '® have his desk cutside with the other clerks?

A Yes, with ue,

Q Ee did not have a private room? A No.

Q Did Henry Dietch have & private room? A Yes.

Q You say that Heufy Dietch w28 sent to Camp Upton in
September, 1217, is that right? A Yes,

} Q After he wvent to Camp Upton did he at any tine comse fo

the office to transact businnéa? A Yes, éuite oftep.

Q How of ten would you gay he csme there everj week? A Od
an average of twice a week in thé beginnirng.

Q : And lntgr on? : A About every week end.,

Q@ Vas he in uniform when he cane in? & Yeo.‘

Q Did he take part in any of the bueiness matters when

he came cver? 'A Yes,

Q Did he dictaté letters? A Yés.

Q Did hé giveAinstructicne to the clerks? A Yes:.

Q Did vou ever hear him give instructicne to his brother,
the defendant? A Yes.

Q Did you ever receive inetructions from Henry Dietch dure

ing the time he was in Camp Upton? A ' Yes. >
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Q Did Henry Dhtoh ever télophono over from Camp Upton or
from outside to the office? A Yes. bl |
Q During the time he wss ;s.igned to'caup Upt§n1 A Quite
eften.
: Q Did he give you any ins tructions over the telephone

at all? A VYes.

Q Did you at any tide go to Camp Upton to receive in-
structicns from him? A Yes. |

Q Whom did you go with? A 7Tith the family.

Q Did you e ver go there with the defendant, Samel
‘Dietch? A Yes. |

Q@ Did you have a note book with you at the time? A Yes.

Q_ Did.ycu take dictation fronm hii there? A Yes.

Q During the tiwe that Henry Diétch w:s in camp do you
know by whom checks wére'signed in the beginning?. A By Mr.
Schoen.

Q .Jaoob Schoent A Yes. v

Q- Did you ever know this defendant to sign checks? A No,

Q Do you know Mr. Tenner (IMdicating)? A Yes, I know

Kr, Tganer;
MR, WASSERVOGEL:" ﬂtanu_up. ploasé. Mr., Tenner. _ -
Q This gentlewan ('Indicating)? A Yes.
Q Have you ever seen Mr. Tenner at your off;cé? A Yes.
Q Did fuu ever eée Mr. Tenner talk with Henry H., Dietoh?
A Yes. |

Q In between November, 1917 and the beginning of 19187
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Q He would be in there and talk with him? A Yes.
MR, WASSERVOCFERE: That is all, you may cross-examine.
CROSS-EXAMINATION BY ¥R, LYNCH:
- : Q This firm that you worked for was H, H. Dietch & Con;

 pany,,.,was it? A Yes,

Q Are you sure about that? A Yes.

Q Do?you remember the name on the door? A H. H. Dietch
& Company,

Q Did you ever see any of the checks tﬁat Dietch endorsed

at all? A MNr..Henry Dietch?

Q Yesn? A Yes.
' Q What was the endorsement? A Did I sign them, do you
mean?
' Q No, the endorsement on the back of the checks, was it
H, H. Dietch? A The checks that Mr. Schoen signed?
Q FNo, that Henry H. Dietch signed, what endorsem=nt did
he put on the back of the checks, well, was it H. H, Dietch
& Company? A Well, when he signed checks he put H. H. Diotch
& Company.
Q On the back of it? A Yes.’
MR, WASSERVOGEL: Now, does it not depend on what
way the check was made out? Sometimes a wan named H..
H. Dietch might sign his name in full and sometimes other-

wise.

THE CoURT: Well, you may.on re-direcg bring that out. '
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Q Waen(t there a stamp there that they used? A Why, yes.
Q Do you remember what the stamp was? A H, H, Dietch &
Company,
Q Arxe ybu sure about that? A VYes.
oy Q Ishow you People's Exhibit 4, Can you see that endorse-
ment on the back of that? What is it? A Ihat is Dietch &
Company. |
theré :
Q There was no "H. H." a# &ll, was there? A Fo.
' Q Just Dietch & Comp=ny?, A VYes.
Q Do you remember what the stamp was now? A Dietch &.
Company. |
Q It had always been that, hadn't 1t? A TYes.
Q Did you ever sce this defendant use that stamp on the
 back of chécks? A Vhy, yes. |
Q You saw him do it frequently, didn't you? A Vell,
when a check had to go to the bank, when he got a check for
 Mr. Dietch. '

Q Do you remerber any of Mr, Tenner's checks that came

in? A No.
Q Did you ever see the original of that check (Indicat- \
ing). That ie = photographic cory of it. Did you ever see |
that in the office at all? A Fo, I don't remember. You see,
I didn't always handle checks so I can't say. |
Q Did Mr. Shoen ever have to come down there and stagp
hie on the back of the checks? A No.

Q The defend nt did it when the checks came in slone?
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: A 'Qll.xtnyboﬁy could do it in the Ofrtoo. We all did 1it.
| 'RE-DIRFCT EXAMINATION BY VR.. WASSERVOGEL:

Q Why, you yourself sometimes put the stamp "Dietch &
Company® on the back of a chek to make a deposit? A Yes.
= : n Every 6Lerk in the office would do that? A Yes.

BY MR. LYNCH:

Q Anybogy could do it? A TYhy, yes.

JACOB SCHOE N, called and duly svworm as a wit-

h nese on behalf cf the defense, testificd as follows:
(Residence: 430 Riversfde Drive).

DIRECT EXAMIRATION BY UuR, TASSERVDGEL:

Q ﬁr. Schoen, what is your business, please? A Importer
of diamonds. |
Q "her is your place f business? A 6 Maiden Lane, iow.

York.

Q. How long have vou been enguged in that business in thii
city? A Fifteen yewra."

Q You are sn uncle of this iefendant, are you not? A I

Q And of ccurse you are an uncle of Henry H. Dietch, his
brother? A Yes, s8ir.

Q 'Did you ever have any interest in the business of H. H.

Dietch & C&mgany? A Never.

Q Do you know when that business first conrenced? A Iﬂ
the early part of 1817, to my best recollectilon.

Q Do you know with whom Henry H. Dietch was in business el

at that time? A He stirted with a man by the name of De Mav.
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Q"‘(luuhg) Do M-a-y? A Yes, I'ﬁink 80,
Q And that partnership was dissodved, was 1t not? A nst—'
er, abcut‘t& uiddle of the year.

Q Themafter did Henry Dietch continue his business under _
the name of H. H. Dietch & Corpany? A He went 1ir ﬁueinecl - <
fo:’ﬁlmaelf, &es. Wi , . : | " 3"?

0 Do you know vhether this defendant was ever connected in

'bUfinese with Henry H. Dietch? A No, sir, he has not been.

Q ¥as he evear in the'employ of Henry H. Dictch? A He
was. | : ,

Q In what capacity was he 3nployad there, do you knowf
A I really ¢on't know what his work was, but I know general
office work., |

Q Clerical work? A Clericaiwbrk.

' Q New, do.you romember soretirme in September, 1917, thif
Henry H. Dietch was drafed and eeht to Camp.Upton? A I do.

Q At that tirme he gave you pover of attorney fo sign checks

on his adcount in the Metropolitan frust Conpani, dii he not?

A He did.

Q And also to pay out allbills on that acoount? A To
sign checks, yes,

Q ¥When he wns not in the'offioe.that you had thé power
to do that? A Yes, after the office signed the name I haq
to 0.K. it.wifh my;aignnture;
| Q Ang you accepted that power of attdrnay at that t;me?

A I aia. | R
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Q That was ip the month of October, 19170 A About that
time. I don't exactly remember the idate. | |
.Q Buh.aﬁnently and on February 1, 1918, waa-thnt po;or
of attorney revoked by Henry H. Dietch? A FEither in January
— or February, it was revcked.

Q@ Do you recall any conversation you had with Henry H.
Dietch at which the defendant ves present, at about the time
this power of attorney was revoked? A Sam Dietch came up to
my office and he told me about some business that:they done
and that the lnsurance wzs not accepted, and I epoke to Sam
Dietch about it and I told him that if the irsurance was not
beund they should retv':m the premium. Well,he told me that
he had no right to do such a thing,and that Henry will come

‘into tewn,and the first tice that Eenry came to the city he
came -up with Sam %o my folce.and I had taken t'e matter up
with him, and I told my nephev Henry that the premium should
be returned at once., He told ze that = will attend to that,
I sald,w'Well, attend to it at once.” About a week or two
elapsed and he came tc the city agein &and I aszked him whether
the matter was adjusted and he. says that he spoke to the
rarty -- |
THT COMRT: You are speaki g of the b:cther now?

MR. WASSTRVOGEE: Yes, of Henry Dietch.

THE COU'RT: Well, that tegtimony is not compétent.
MR. WASSFRVOGﬁLg Pérdon mwe & moment, I only wish now

to show the reason why the power of attorney wse  re=-
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Woked.

THE COURT: Yes, but you are proving a conve naticn.
here now.

NR. WASSERWGrL: Only as to that, the reason why
that power of attorney was revoked, because that has =
bearing upon the question of the intent, which we will
g0 into more fully when the defendant takes khe stand.

It ie simply a question of order of proof now.

THE COURT: I know. Of course y<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>