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Indictment filed 3lat day of June, 19230,

InﬁiétedAfor Robbery in the Firat Degree, Gfand Larceny
in the Second Degree, Assault in the Second Degree

and Recelving in the Fir st Dégree. : e

For ‘the People, ASSISTANT DISTRICT ATTORNEY RORKE.

For the Defendant, MR, MOORE. %
Tried before HOW, JOHN F, MCINTYRR, JUDGE and

Jury on the 27th*dasy of July, 19230,

™

JARES OGALLACHER,

holf of the Peorle, duly sworn and examined, testified

ae fellows:
(Residence 412 Test S55th Street,) il
DIRECT EXAMINATION .BY MR, RORKE:
Q VWhere do you live? A 412 Vest 55th Street,

6 TWhat is your business? A Bartender,

0 How long have you been = bartender? A

years,

o

Q@ "here are vou emploved at preeent?t A ©8th 8t,

c-lled as a witness in be-

Abouf.fIVQ



and Third Avenue,

Q What ie the number of that place? A 1,786 Third
Avenun.‘ :

Q And by whom are you employed thére? A By Edward
Roth, |

Q How long have you been emrloyad by hiﬁ there?
A About three months,

0 And you ére employed there as bartender? . A Yes ,

Q Were you aéployed there on the morning of June
8th, 1930, thie year? A Yes, g

Q fhat’vlace is in the City and County of New
York? A Yen,

€@ Did anythins hsappen there about 1:40 on the morn-
ing of June 6th, 18207 A 'A knock came to the side door;
abouf 1:45 A, M, on the 68th of June =- anked to come in,l'
and I told -him it war after hours, So, the dror was forced
in, |

' Q@ Which a-or? A The eide door,

C. The éi!e.door ie on what street? A On 99th
Street,

Q Ies that east or west of thir Da&enua? A It 1=
west of Third avenue,

Q, Is it'on the north or abuth nide of the street?

A It iec on the couth side - the north side -- about




2ix fallows entere® when the door was foreed in nnd I g

gdt hit dn the face and knecked down 2nd kicked around 1
the floor, and I Jon't remember anything after that, i) ?5'2?:3¢»
Q Tere you rendered unconsocious when you =érs knook- ‘@fﬁ‘ \
\ AX S Bulans s
ed don? 2 Yes, i\ AR T
’ \ o e

2 And who was in tha »lace at the tluxe beside ygrr- LEwt
aelf? A Tha bomn was thare at tha time T went to the %

side door, : E?g

A By tha boan .you nmean whem? A WdAward Roth,
Q Was thera sny mon2y in the »lac2 at the tino?' ¢
A Yea, nir, fherﬁ was “om2 money thers,
(& ”herelw~q the monav? A In the cash reginte;; y
0 How much money- was in tho cash register? A I
couldn't axcctly a2y vhat amount,
¢ FHad ycu been '\* the cash rogistar ithat night or

pricr to that moxming? A Yen, aldr, T waa % the oash

b
reginter hefore I went to the aside docr,
" O How long before. vou went to the side door? ‘{‘\
Y Y N\
A. 2tbhouvt ten minutern, \ \
y \ ) N
n How, much meney «as in thero at that time? I§ 3%
don't know - I den't know heow much rmoney waa in tﬁ@m\. :
b
0 THave you testified hefore cnywheare ac to the,
amount of mone: that wes in the regleter at that timal? "1\
: : : , \‘\;i' V
A Yes, T have, up in the Hariem Court, \ &
, 7 N
£
A4
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Q In the Harlem Court how much money was 1n ihp

till at that time? A I figured there was about $850 | 'Uf'~3~fi;“.

when I left the madhine, | | | 3”:222i; 
Q Did you at any time go to the cash register af- ; L :";?if:é

ter you became oconscious? A No, eir, { did not, | . 't“&%ﬁ

Q Where were you when you became conscious? A I
don't remember where I was, S V()
Q@ You became conscious sometime, didn't you, aftpr

you had been unconecioue? A I became oonecioua, but' I

oannot exactly aay now wharonbouta. v\

Q0 TWhere were you, up on the roof or on the floor ét

//f f

-

down in the cellar when you became conscious, ‘fx
THE COURT: Anawer that question, ":{ [?§
£ R R SRR Wi "~f?
BY MR, RORKE: | | R
0 Have you testified hefore today anywhere hq téﬁv
vhefe you were when you became conacious? A In'ﬂb‘-‘k'ﬁ

s~loon, I guess, | g e

0 In the salocon you pu@ﬂn, == thia Court and thla \

jury and the defendant do not went ruerswork == all wey..\\
want from vou is the truth, not rueaswork? A I doa't |
; : " g \

L ‘ : :_\ g 7

know exaotly what place I became donaclous, \ %
X

Q ' Vas there anybody presdnt at the time you badgni %

conacioua? A Thevonly that T remember 19 to see the df-



ficer with two men in the back room,

.” "hat? A The only thing I remember is to aoe
tho offioor with two men in the dback room,

Q@ That 12 the firet thing you remember? A Yee,

Q Then was that that you saw the officer with two
men in the back room? A That wne after, that wae about 
a2 half an hour after or three-auartere of sn hour after,

© TWho was the officer? A Officer Micheel ~otter.

. Of the 29th Precinct? A Yes,

€ Vho were the two men thnat you saw? A I did'nbt
kn*' them,

‘ 0 I did not ank you whether you knew them or not,
I ary, who mere the t70 men you saw ;1th the officer?
MR, MOORE:- Tf he did not know holoould not
tell,
TH¥ COURT: If he knows he may atnte,

N Any of those two men in court today that you sow
with the ofricér? A I don't kn&w. |

0 Suppone you look around this court room, look at

the jury and look at everybhody elee and tell us whether \

you a=e in the court room any of the two men vou aay were

: i
there with the officere 2 That gentleman there was there.

(Indicsting) A
~ T8ll us who that ~entlemsan thera is? A Powers,

'@ Pt vour hand on the pentleman you cledm wae the




A

stntlonihr A Powers,

Q Do you mean by Powers anybody here at this table? ‘ .Lv;&ﬁ§}§fwf
A Yer, | , - a "‘i;:;
Q Which person do you mean? A The man eitting in = ’f3vﬁ*ﬁ§
i .&l.!‘,;‘,jz ‘J
the center, (Indiceting the defendant Powers,) Y ~Ztﬁ§

¢ Trhis man sitting to the left of Mr, Mooxe, the = fLs
attorney? A Ybn. | v | |

0 You saw him there? A Yes,

Q Did you'naa anybody elne thnre with the officer
benides this defendant ?cweré? A Thére was another man,

0 Dovynu know what the other man's name'ia? R
heard his name was Dorgan,

e Hdw were you knocked down? A T wan hit in the
faoé and knocked déwn.

Q With what, do youlknow?‘ A T think it was a kick
in the face,

Q Were you cut in any way or did you bleed or »ny-

thing? A Yen, I 4id hleed,
¢ You bled from where? A From the mouth,

; No croas examinntion.

"DTLPEPD ROTH, called ar a witneer® in behalf of
the People, duly aworn and dxamined, testified as

followsn:

(Residence 1786 Third pavenue,)
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DIRECT !IAIINATION BY MR, ROR!!!

Q  well the Jury your businou? A cafo and rntuumt.\w.

Q 'horo? A 1786 Third pvenue,

Q That ie in the City and pounty of New York? A Yes. 47“?';:@;'%?{7:,
' ' et L
Q How long have you owned thatbusiness there?

A About from February,

Q Vhat year? A 1920,

Q On the mornine of June 6th, 1220 were you in
the place of husiness? A I wasn,

€ Was there anvbodv else there beeides you at the
time? A Gallagher,

0 nallagher is whom? A The man that works for me,

© Yhat work does he do for ycu? A Bartender,

Q. Wan he hartender for you on that day? A Yes,

0 Did anvthing harren out of the ordinary at your |
b] ace that morning? A After -- we closed our place at
one ohclock sharp and started té clean up, After we wért

rretty nesr hé.l.f done there came » knock on the side door,

I anid, Who ig there, A name war mentioned, and I answer-
ed him, T seid, T don't core who it ie the nlace ie oloaod'
until aix 6'olcnk in the morning, énd I went baack to\:

do my work in the fr"nt That was in the rear, where the
pide door ie, I wee merrring up the floor, cletming

ur anr! there wap a knoolr on the door.



A-“") :

4 Q Go on, A rThere was breaking in the dooj.‘f
BY THE COURT: '

Q@ What is that? A There was breaking in of the

door, _ G

Q@ The door was broken in? A Yes, No light in

the rear, It was dark, bécause the rear was all cleaned

‘out, I wae cleaning there «- the door war knocked down

off the lock from the frame. Gallagher hollered for
help,. Two men came in in the front;
RY THE COURT:
Q@ "hat do you mean ﬁy the front? A From the foar.
Q Two men came in the front? HA Yen, one behind
the bar and one on.the side of the bar,
BY ¥R, ﬁORKE:
0 8¢ that we won't have any mistake about that, when
you 8~y t7#o men came in the front.wh"t do you mean?
A They walked behind the bar and opened the register,
Q Vhere didAthey oo;e from? A From thé rear of
the room, |
€ Into the front part of your eélooﬁ? A Yen,
Q Now, t;o mén came in th- front pﬁrt of your déloon.
zo on? A one went to fhé register and the otﬁar one wae
standing on the side,

Q Standing on the side of what? A Of the bar,




b !
i

.~ he told him "Take 1t all,®

'—nama? The two defendants «- bt I said v am not ponltiv.

S sure if they are the men,

% i Ineide or outside of 160 A outside the ‘.5;,

TR 3 - e

0 ho snid, "Take 1t all.* A The man who stood Gl T

. et 8 % .\‘.":’ﬁ;ﬁ"’*'ﬂi.v‘

outm of the bar and while he honor.a. "Take it I.ll. : e Jas
B ML

I ran out to get help, ‘ ‘ R R e

O Help for whom =- you ran out to get hclp for MI?
A '1 hely Gallagher in the rear,
‘q Go on? A T went out and notified Officer ooitot,f
‘0 Who were the two men that were in your a&loon, fﬁi'

behind the counter and one in the front? A ane man who

was behind the counter, ae I have said, I am not poatth’."".

‘e

puXe Af it waps == what i8 his name?
Q@ I ask you who the tvo men were, the man that m
behind your oounter and the man outside? A That was

whaa I want to eay, who it was, the name -- what is his

€ Do you eee any of those men in the ocourt room

now?. A I see one gntelnan that I am not sure _11" that .
‘ ~
6 Who L1a the ~entleman vou say you ars not sure of?
Right there, (Indicatinz the defendant’.

o Right where? A Sitting right there, dut I am .



N

&1

Bkt 5

g
e 54
»“—‘ﬁ;‘;
ook

not sgre if it is him,

! Q Where is he sitting, there are three ﬁori? A fiﬁ?é ‘x”;A,?;E; <
the ocenter, ' i ; ':,,'»
Q The man at the left of Mr, Moore? A Yaé. < 0 ';%iﬁéﬁig
BY THE COURT: |

/ $'s

Q@ You are referring to the defeﬁdaht ~owara? A Yo;.

A

BY MR, RORKFE:
Q Have vou tewtified in this came before? , I did,

Q At the magistrate's oourt? A I did,
0 Did you state in your evidence at the magiltratdij

court that this defendant Powerns was the man who was ltandp

inz outside the bar?

-

Objected to ae incompetent, irrelevant and
immaterisl, Overruled and exception,

BY THE COURT:

0 You answer that cuesticn, A i did, but I said

I'am not nure;

@ Answer the cueéstion yes or no, A I did, i

e’

BY MR, RORFF:

Q@ You did not aa? in the magistrﬁté'a court that

you were not sure? A I did,

# Have you had any reason to change your tOIt{Fony
since ybu were in the magistrate's ocourt? A No,'lisy

0  Have you been threatened by anybody? A Ng. ai{.

%
N

N\
N
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.that you any Gallagher beaten up by the two defendants?

. :
e T e e ,_.'-—.-._. AL o % s S NS ROV = o, o
S : i i e

n
0 B'tnog:- you were in the magistrate's court? A Wo.
Q@ Have you any reamson to fear towtif;ing aéinat : !‘n_ﬁ".j_‘_.' |
the defendant Powers or'Dorgan in thie case? A ﬁo, eir. E? " :‘{
MR, MOORF: T object, - 7o d |  :£€;35

THE FOURT§ Ae far as the examination goes.
I ailow it to atand, You made no objéotiqn to it,
Mr, Moore, when the quertion wase being propoundod.
RY MR, RORFE: :
@ Did yvou see Gallagher get beaten up? A No,

Q@ Did you not testify in the magistrate's court

A ~No, #ir, I said 1 heard him holler,

" What? A I heard him holler while I was in,the
Zront.

Q@ You ran out and left him, though? A T did, I
had $1400 in my pocket =- I had $13919, \
0 How kuch money was in the ti11 at that time thdi*\'“

you 8:w the two men come intc the place in the front
part of the ealoon? A Originally there was more than

I enid becaure «-

o How much I nsk you, A .Accordins to the regieter

it showed 2367.75.

'Q  Did you go to the till beiore %9u saw the two men\

in the front part? a Vo, sir, a

.
b



G Tens
Q@ Did you go there after ydu(n:w thosé two there?
A Then T oerme back, |

r Fow lon~ after you sav them there did you go .

back? A About twenty minutos,

v
Did you eo to the t3111 then? A Yea,

How muach money wae thare? A 317:35.
‘ v
47y billa thara? A Not a sinele bil?;
nis waa ailva; 1 copper? A Qilvyer omly,
no you recall beins ssked thim aguertion and mak-
ing this anew=r when you were un"c:i::%r oath, in the magistrate's
ourt: 0O To help the barter ::“-er? &8 To !19.1’_ the ber-
terider while I osulled the officer; v went out and hollered
for heln,.®
R, H00R™: I object aes incomnetent, irrele- :
vant an 1'11W’H' erial,
THF COURT: 7%You are asking himk th=t cueesticn
.with a view to refresah hie redollﬂction? ;
MR, RORFE: Yer, '
THF r‘f‘\T,'"\"‘; I will 8llow it, ~xcention,
BY MR, RAORKF:
Q Do vrﬂ“, remerher, answer me, do you remember bein-
i _
anked thir cueetion: ne TG }v"—l?’“ the barten ie}", and Y&
kine thie snawer, . "To 'help the barte ler vhile I calle
ed ¢

Do vou remember. teatifvine

tho officer,

T went out and hdllored for helrp,.®

te- that 4n the macietrate's




= - DRR—— U e
court?
MR, MOORT: I objec’ to it me immaterial, B o
: e : o o x’:.'
THE OOURT: T will allow it, vwxception. 5.5 |
A I went out and pot Ryan 4in front of the «tore, and Pyan 'fﬁﬁ"g

went inaide while T went out,
BY THE COURT: |
| C Wae he n police officarf A Vo,
Yho wae he?- A A private cirizan..
BY MR, RORKE:
C Do you remember making the answer J just read to ‘.
you in the magietrate's court? Yees or no: A 71 went
out to rcet help, |
Q@ I did not aek you that, I ank you if ycu made
that statement in the a;iétrﬂte'n court that 1 just
read to vou? A What etsatement?
MR, MOORT: He has already made 1t,
THE COURT: Anewer yes or no,

‘\'

u, MOORE: I objeet to it, The witnese A=

A
rendy stated thnt was what he did this morning, ' T

take an exeeption, e '

MR, RORKF: T qill waive that gquection ta ‘Aave
!y

\

time, i [N
RY ¥R, ROREE: | 4 A
£ Do vou recall being asked thie que=2tion in the =
. < . \

\



dHEE

magist:ato'a court:  "Q Which oﬁe? A Thic man here :
waslon‘thn outeide, é_ The firet man or the sedond man?
A The firet man, The Court: (To the defendant) Q What ’ f
is your name? The Defendahtg A Powers," Do you remen- ° | "_i??
ber those cuestiones being aaked?

MR, MOORY¥: I obhject,

'fnt COtMT: There 1o a quaptiop thare inter-

noned bylthe Court in the mapgietrate'sn }curt.

BY MR, ROREKF: .

f Do you remember being naked thie question and m;k-
ing there answere? Q Which one, (Vr.‘penaldi\ ¢ Which
one? The Witneser; A Thir one here wae on the outside,.
(Mfeaning Pewers) Do you remember being ssaked that quee-
tion? : _ -

P, MOORE: T object,
TE COURT: It 12 not probar to nay,meamins

Powers, Vliw{nntﬁ that,

YR, ROPYT: Tha® portion is withirawn,

¥R, MOORE: T object as incrmpetent and in-
admiesible and as cross examination of t}éir own wit-
nees, -
: ' f“r CoUnT: Do you offer this paatimony only
with a view ﬁo refresh t%f're(cl]echicn‘of the *}t-
ne;n,

MR, HORA¥XE: Yes, . 1N



_ 15
THE COURT: I will tnk; the testimony, ix-
ception, =
BY MR, RORKE:
Q Do you remember being alkod‘thoao quoattoﬁﬁ and
making that ahéwer? A I don't remember,
Q In the magistrate's ooufi did you ﬁe?'thia_dofqndp’
ant Powers there? A I did,
Q Did you see the othér one, Dorgan there? A I did.)
Q Do you not reoai? being asked those quertions by
Mr, Renaldis: Q Which one, and you making the atat‘lenfl
this man here was cnvthe outside,
Objﬁoted to as 1ncompetént, irrelevant and im-
“material, Overruled and excertion,
BY MR, RORKE' |
Q Do you remember that question bein- asked you and
you making tha: answer, yes or no? A I don't remember,

Q You don't remember if you were asked that cuestion

and maie that anewer, is that richt? A That 1; rirsht,

Q Do you remember making this etatement in thc magis-
trate's court: "A Thie men was on the outeide of the bar
and the second man jumped inside thelbar." Do you ﬂgmcmh.r

making that otatement -- doer that refresh your recollecte
- . \

ion? : _ X

e -

Objected to, ‘

THE COURT: It ies only for tho purpose of r&-\\\
' X



freshing his rodoilootton. However, lt does not lrn.
. pear to whioh man he fne -aking reference at that
time, But he refers to this e L ; "[;,}.J?“
MR, RORKF: Yes, i s 2 Sl
THE GOURT: But, 1f 1t will aid his reccllection ,T?ff{«
I will permit the question to be put, ‘ |
'BY MR, RORKE: |
Q Do you remember tesfifying with regerd to the co-
dofendant.Dorgan under thévnamo,of Doyie, 'fhia man was
on thé outside the bar and the recond man jumped inside of
»the bar?
MR, MOORE: I take a general exception to all
this line of examination, | b
THE COURT: Yee, That which relates rogDojld
or Dorgan I will exélude., -He is not here on trial,
but you may interrogate him concerning anything which
appears in the record relating to the defendant now

at the bar,

BY MR, RORKE:

Q@ Do vou remember this cquestion and this answer;

-

"Powerssaid what? A To the other man, ¢ wnowers said

uto‘DoyloT A T don't know their names, He said to the
other man, take out all themone& there is" «=- do you re-
call those questions and those anewers? A I said that,

Q@ Do you remember these quections and these answerss



b e

*Q Vhich man, the firet man told the second man? A Yeu o

Q That would be Powers told Doyle? A Yen, take out all A;iE?ﬂ Ty

the money out of there.," Do you recall those questions ' 'f‘ﬁﬁiij;:f-
" o ':" J'f Ti% : As

and aneswers? ' - ’fﬁééﬁf

THY COURT; Did you say that in the magistrate's
court?
THE WITNWES: I s2id the man in front of ﬁhe
bar said, Take nll)l themoney in the repginster,"
BY R, RORFE:

Q@ Do you remember that queaiioﬁ beine put teo ybu and
that ansewer, Q@ That would be ”owein toldVD;erT A Yes,
tﬁke out 21]1 the money out of ihefe.' Do vou ?coall
that? 2 I do not =« repeat that,

© Do you recall thnt cuestion and anawdr in the ma 48~
trate's court?.

MR, MOORT™: He nmaid he did not,
THAT COURT: You may anawer again,

THF WITYESSs Whot 4o the queetion?

3Y MR, RORKE:

Q@ Do yog remember beins nﬁked in the magistrate's
court this fqueatiorn and you mgking this anawer; @ That
woul ! be Powers told Doyle? A Yee, take out all the
money out of there," Vers you asked that question and

diad &ou make that answer? A The wsn in the front of the



bar «-

€ I ask yOu if vou were anked that qucntion'anduttv
you made that anewer in the magietrate'e sourt == did you

understand it when I asked it? A T don't remember,

© Have you been threatcned that if you came here as : ffi&ﬁ

: . v

: | ] P

3 a wiiness to testify in thin cave that vour previous re- , 3

cord would he.thrown;ur againet you 4n thir trial?
: MR, MAORT: I object an an improper 1uen?ion.
Objéotion“qu“tninod. | ' , : Nl

8 "hat ir there in the front part of vour saloon,
;hc'front rart or @ho anloon proper? A Hornenhoe baf e
ineride oxr outeide? |

° putside, A An oyster héuse,

9, And is thet right on'the “treet or 'on the n @nue?
A mn the avenue /"

T

. 8 thaet right at the ormer? ) o, edrx,

0 How for back from th: corner? A Tén feet,

¢ ' "hat conneection ¥ thers b(x:&‘.'c.'.'n that rﬁstnurant
or lunch place and your naloon? .ﬁ The is ~= 4t 18 011
clo el exeert a smnll doer on the =ide and tint 16 closed
from the innj’e,

@ That? A Thexs is - amrl)l door on the north side
of the plree »nd that in locke:! from the ineide,

C Any glide there? . Vo olides,



/@ Any holes in that partition? A There is a Malmy

emell btokan glase there atout three and a half by four,
© What did there two men, the one tha; wan éuxpide_
of the counter and the one that wee ineide of the counter
do, wher you aéw them there at that time? A One man rot
behind the bar snd went to the roagister and I went out,

0 - Phich one wga that? A He im not here., I am not
sure, but that man is not here, I do not seo him,

0 Then di4 vou lopt nee him? A Last -~ the man I
aaw last -- the man ;bnt has been behind that register,
nlongeide of the regleter, I saw him on Thirﬁ Avenue, -

0 Did you see him in the magistrate's court? A WNo,

0  "hat did he do behind the hear? ; Orened the

rapiater, _ o |
| 0 Then what harrened after he opened it? 4 T don't
kndpw, I went out,
A Did vou mee him toke ~nything out of 1t? A He

put his hand in there,
A You sow him put hic hemd in? A Yes, BN L

~ How lone did he keer it in? A 'I went out to get

helr.

#

r How long did he keer him hand in theres . I

®

don't know,

wr

Q Dzd_you see him take his hand out? ! TUo,

A What did he have his hand on when ho put it in

~

HIERE




regieter? 2 T could only see hie back, I could not
see vhat he was doing in the front; :

Q Did you nee hia hand in the regiater? A T eaw
him put his hand in the regiater, but «w

_,P ﬁhat did he put hin»hand on when he put it in the
resieter? A I don't know, | |
@ That did thg other man do while he wan puttiny'hia
hand in the register? A 8tanding on the side,

0 Were they armed at all or unarmed? A I did not

see anything,

Q@ Then what happened after you ren out? I nof
out and hoil?red for helr and I éaw Officgr ﬁottef and .
I told him there was a hold-up, I went on 100th 8freet

corner teo gat more help, Uniil I came back everyboly was

one ;'

4

@ After you saw the officer you went to pget more

helnp? A Yca.'

0 Vhen you got back to your place everybody wae pgone?

e

Yes,

How Jong a time, between the time you laft the

)
L]

nlace and pot back there -- how long were you out of your

 ; -

¢

place before vou came back? A I don't know, I knocked
at # other man'c place until he --

7 T don't care about that, about how long a time

e J':‘—ig,!‘ ‘




VR tl - £ T AN
St g oAt
B o i Mok
< i el

.
BT

elapeaed between the time yoﬁ_ldft your plaoce_ to gnt:hilp
and got back? A lMust have been twenty or twenty-five

@ When you got back what did you see there? A I

found pobody in the plaoo;

0 Did you nee Officer Cottervafter_yqu got back?
A Officer rcotter, I anw'him, ~

; C There? A On the avenue,

0 Whﬂt'part of the avenue?! A I don't remember what
part of the avenue it wae,

Q@ Did the officer come to your place after you got
back there? A I don't reMﬁmberrthat.

N Did vou see the officer at »ny time with thie de-
fendant Powere? A I did,

€ Where? A In the ata*ioﬁ houre,

Q Did vou nmee him with Powers at ahy time before
you snw.ﬁim ﬁith him 4in the ntﬁtidn house? A Wo,

0 Did you seec the 0ffi cer with Dorgan or the fellow

cerlled Dorgan? 2 Mo, not before a;cept in the AtationA
house,

® That did you do with 'the chenge you va AR 1eft:
in the register? A Put that in 2 ba: snd took 1t over
to tho.atation house and thev tol.! me to count 1t,

O Did vou? A T diqd,

You 1 how kuch money? A 31725,



CROBS EXAMINATION BY MR. MOORE:

o

Q There is no question but that it was not the man B P
that looked 1ike Powers that went to the register and 45 fii
‘opened 1t? A To, |

é The man you say that looked like Péworc, but you
are not oortain‘it is éowar-, was on the outeide of ihc.
bar at all timea? A Yes, sir,

MR, RORKE: Will you direct the witnese to

atay in tﬁa court room, .

THE COURT: (To the witness) Remain in cours,

E-AM PH i L LIPS, - oalled as a witnesr in be-
half of the People, duly sworn and examined, testi-
fied as fbliowa:‘ ‘
DIRECT EXAMINATION BY MR, RORKE:
Q Whn£ is ybur bunihags? A j little lunoﬂroom,

little restaurant.

Q Where is your place of business? A 1724 to 1798,

Q Third Avenus? A Yes,
City and County of New York? 4 Yes,
0 What atreet ic that'on? A. In 99th Street,
Q@ How lcné have yoﬁ heen there? A Been there
three ionths. |
| 2 To whom do you ﬁay rentf A ‘Tb Roth,

Q@ The witnése who was on the atand before you?



y | Yan..
' Q@ Were you at thrt place of buﬁinen' around 1:40 or
1:45 on the morning of June €th, 19207 A Yor

(o) »ﬁhat connection ie there between your place of
businese and Foth's aaloop? A Vo connection, Had n 
1ittle window and rot the window in front of the aaioon
and just a frame partition locked up,

6 What kind of a peu‘titj.on is that? A “zirtit_ion’
with glase and wood, |

€ Anythkn- out of the ordinary oecur in the pre-ises
of ”t.ho ealoon that mérning? , I did not cet that, -

€ Anything happen in the aanloon tl';a morning? A Yes,

¢ Tell what éocurfed? D héar‘ a scream and a
feliow hol léring:.

o You henrd voﬁ:eone hollering? A Yee,

© “From what direction? A Towarde the bar, towar's
thé inrilde,

Q0 What did vou do? A I had 2 little.k le in ther-
.throw"h my ‘plnce and J looke :throu.:*}x in there,

Spefziz a little slower and lcud? , T loocked through
in the hole, a little bit of a amall hole in my place
thst connects with the szloon and I saw a man lying on
the floor there, |

0 . Who was lying on the floorlSihbesisss- ' T thikk

it wes Gallagher,
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Q@ Who ies he? 'A The bartcndor..

Q Go on, A And that io all I ;aw of ﬁlm, and then
I saw one man ineide the bar and one man outside, and. |
the man inside he was petting the noney‘from the regieter
and the fellow ;utaide waﬁotelling him "Go shead, take
them all," |

¢ Did you see the fellow inside take the money out
of the régister? A He did take out, but I did;not
know it was money or paper, He took something out,

0 You saw something in his hands? A Yes,
Q Who were the two men that you saw there at the

time? A Two men there, I don't know them, - These two

men I saw in there, they did not have no shirts on a% all,

Q At the time you saw them? A Yes,

Q0 What did they do after the man toék themoney or
took the étuff out of the box} A I don't know, they_éot
away, I did not see them, I could not see them, |

Q .When wae the next time you eaw them? A VWhen
the officer had then.

Q0 Who were the two men the officer had? A They
g2y 4t was the two mﬁn that robbed the place,

0 Do you see any of those two men in court now?

v

A Yo, I cannot see them,

¢

i‘ .;':;—-‘"', E \3\1" " ki
WHERE |




Q@ Look around? A I cannot see, |
: 'Q ‘Did you ever see this man before? (;ndioattng fhb It{A;¥ftf' >
defendant) A No, I never enw him, ' £

Q VNever saw him before? A No. '

Q@ Did you see him with the officer that nigﬁt, wae
that man with the policeman t;;t night? A %Yo, I never
eee him, I don't remember if he was the naﬁ or not,

Q Were you in the magistrate's coyrt? A Yes,

Q You went to court and did you testify in the
magistrate's court? A Yesn,

Q@ Was that man in the migistratels.oourt1

THE COURT: Yes or no,
AA I cannot racognizethim.
BY MR, RORKE:

Q Tekxe a —ocd look at him, (The defendant atands

up) Did vou a?e fhat man in the magistrate's court?

A I am not exactly sure that is the man,

Q@ Did you see that man that day in the magie trate's

court?

TEE CCURT: Yes or no.
A 71 thought I saw him, yen,
Q@ 1 aﬁk you if you saw this man in the -hgiatrata'a.
court, was he in the court when‘you were there? A 1

think he wae up there, yes,
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Q Did you see the other man in the court room that _
day? A I saw two men together, ‘ | : wu?fzﬁﬁTZ:y

q[ Were those two men that you sew tog=ther in the .? ' 1;¥ﬂ. 
magistrate's court -~ when had you seen them before, thome | {;y‘ ﬁ5§§
two that you saw in themagictrate's coﬁrt? A I never -
saw them before,

Q 'Dfdn't you ever see thomse two youlOrﬁ in th§ aagts#
trate's ocourt, in the saloon? A I don't believe they were,
Vhen I saw them in court they hud shirts and collars om,
but the men I saw had none.

Q@ Did you testily ’'n the magistrate's court that
the two nen_who vere there in the court were the same
two ﬁnn you eaw ;n the saloon? |

Objedted to.
Tﬂ? COURT: Are you roferring'to the record
taken or méda.in the magleatrate's court? If°*vou

- are, you may ocall his attention to the testimony

that he gave alrewhere, or somethi g that happened
elasevhere with a view to refrosh hie recollection

and only for that purpoee,
i

BY MR. RORFE:

Q@ po you remember in the magistrate's court being

asked thies quertion and making this angwer; "0 And what

v

did ycﬁ gee? A I see the bartender luying -- Were you



aako& that question and did you make that answer?
| MR, MOORE: I object, He hae said that here,
THE COURT: I thihk 80.
BY MR, RORYF®:

Q Were you asked thie ruention in the magistrate's
court: Q And did you see these two men there A T see
the men —- O Did you see the two defendante? A Yes,®
Weré_yO‘ arked those ouwentions and did you make those
answers in the magiéfrate'n court?
| Objected to as infoompetent, immaterial and

1rrelevant; Overruled and exception,

TH®R COURT: Answer yes or no,
' A. If I see them men? |
BY THF COURT:
| 0 Were you anked that cuention in the magintrate'n
court? A .I did not anower not in cour! over there t?at
I sece the meﬁ.

0 Did you get on the witnese atand in court? A Yer,

~  And wére.you aworn to tell the truth? A Yes,

€ You took your oath fhere? A . Yer,

Q I ask you do you remember they asked you in that
court this ouestion: Q Did you ace fhe two defendante?

A Yese, Q There iwovdpfeﬁd»nta? A Yes," Were you ask-
ed those _quam.iona in the masistrate's court and'did

you make those anawers?
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‘an! the fellow cane 6utaide -- came from outeide of the

BY THE OCOURT:

the man was,

Q@ Do you remember those duoation- and thoat aﬁawarﬁ
jnst read to you? A I didn't remember Qoeing them Qver. :'fﬁkl']
there, those fellows or not., | ‘
BY MR, RORFE: | | ' | e

0 Vrre you asked thosd quentions and did you make '
those anawers in the magietrate's court? A 7T did mak?
answere, yee,

Q@ Weas that true when you'tentifiod to thai in the
magictrate's court? A True what? . About those men thai
was in there, in court? /

n Yem, A They had two men in court,.yen.

QV Listen to me, were you acked this quertion and

did you make this Al in the mapiestrate's court? "
That were they doing when you saw them? A ;n? fellpw

the other side, © Doyle? A He ran to the rerister

bar to the side door; there is = swinging door in the bar

and he ran over and told him to takenll'themoney_from
the register, Q Did you see the money in their hands?

A Yes, I srw the money in their hande, By Mr, Eindldi:

@ In whoee hande? A Dorgan, Q DNorgan? A Yeo ¥

Tere you asked those questions? p I did not know who

Q0 Were you asked those cuestions and did you make



- those answers in the magistratets court? A Yes,

Q. "Q "hat did you see this other man do? Au.Thli
man was outside from the reglater, Q :utai'o in the
saloon? A outside in the saloon," Were you asked that
and did you ma ke ﬁhoéé anawere in the magictraters court?

A Yen, |

0 When you saw the two men.in the saloon, after
you enﬁ the man inside the bar, take the money fromvthev
reéinter, what did they do? A Those two men got aw;y.

0 Ran away? A Yee, ’

Q Vhen did you next dee them? ‘A I snw them right
after the offibe had them,

© How long after? A Aboﬁt ten or fifteen minutes afe

terwards,

Q "hat officer did you sce them ﬁith? A Cotter, I
guens, |

0 There did vou see them? A He fetched them in the
aaloon,

Q In the saloon? A Yes,

0 Wh;re was Gallarher at that time? A I don'; |
remember nal¥aﬁﬁer ﬁeéing him in there,

Q@ Did you see Gallagher's fance? A I & w him éfter
he had Rone.up‘td 9olice Headquartere,

0 That eame morning? A Yes, same morning.,

'
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Q "hat did he look like? , He looked like beaten

ur, ocut up,
Q@ He was cut up, where wase he cut? A I don't remenm-
ber exactly rhaxe he was being cut,
€ Did you see any ink on him or whitewash on him
or fed paint on him or anything? 3 I‘didn!t nee notﬁing.
Q Did you see any blood upon him?t A Vo, I see the
'1159 were cut, .

Q  His lips were cut? A Yeo,

CROSS EXAMINATION BY MR, MOORE:

QT underﬂtood you to eav the two men you saw in
the nqloon had their shirts on, by .that you mean thoy

wére in their shirt aleevea?>‘A rhey did not have shirte
on. | A

€ You mean they did not have any coaé? A No,'ahirta,
didn't have shirts on,

Q Didn't have anything but naked skin? A They had
underwear, - )

Q@ That is they had an un ershirt but not aﬂ ocuter
shirt? A Vo, ‘ |

_ this man '

0 You saw xkmrexxax brouchi back there shortly af=-

ter, he waes not dreassed like the man ‘you saw in the sa-

loon, was he? A Vo,

' Q He had a shirt on? A He had a shir: and tle on,



Q@ And coat? A Yes,
Q There is no quertion but that the two men you eaw
in the saloon had no ties and no outer shirt on?‘.A No,

not those in the saloon, ° ; _ | ; S o

REDIRECT FXAVINATION BY MR, ROPKE: ' A
- Did you see anybody break in the door of the sa!éan?l
A I did not see 1t,
Q@ You don't know how many men brecke in the door of
the maloen, do vou? A I do not,
Q You don't ¥now whether there ~ere four men that
stayed oﬁtniie the door? A I do not,
n ‘"hen the ‘;or wa s hroken'in? A 71 don't know, I
did not nee any,
€ Do vou know if they were holding any coate or aﬁy

nate for anybody at that time? ) I do not,

¥IcC HATIL | COTTER, called as a witners in be%

helf of the Peorde, duly sworn and exs ined, testi-

"ied as followng

49 th Precinct,

' You are anvoffioer of "the Police Department of

the City of New York? A Yes,

e '

5 Howmany year- have you been in the department?

A Fourteen,



)

@ Can you tell us whether or not you were on'dujy' ”“

snywhere on the morning of the 6th of June, 1920 A Yer,

Q@ Where was your poet at that time?  A ‘lrénQSth
to LOOth Street on Third Avenue, half a block east and
went, - . |

Q@ Can you tell us whether or not somewhere around
1:45 or 2 o'clock that morning anything attracted y&ur
attention to the premises of "Roth's saloon? A Yes,
air, shouting, .

"  Face the jurv and tel]_what you heard and ihat
you saw and what yoh d4d? A On June €th, 1920 at about
1:45 a.,m, I was standing at 98th gtreet aniThird Avanue.'
I heard sheuting for helﬁ; I ran up to 99th Street
and a8 I oot to the 6orner 1 saw the defendant Powers
leaving tpe aide door of the premices 17886 Thi?d Avenuo‘
and run west on th north side of the ~treet, I went in'
pursuit of him and ae I approac hed him he threw the
money that he had in his left hand into the street and
I continued on and in front of premises 165 Fast 99th
Qtre t I aprrehended the aﬂid defennant, I took him
into custody and went back to the premiaen 1726 Third
Avehue and,went in through the aide door, It was theh
I leqrnéd what had ooéurred. The complainant Edwar:

Roth, the prorrieter, stated that the defendant --

Objected to,

e

8

;:

.
:



'BY THF OOURT:

€ e Powere there? A ves, sir, in Iy‘GOIp‘;j5fi

.q_

in my prerence,

MR, MOORE: I object as incomretent and ine

(. rdmierible and n se’fserving declaration, He was ﬁ%
under arrent at that timﬁ. f;
, : : '3
THF COURT: As I'unierﬂtand it 41t wan 9omgfh1nq 1}
aaid in the nresence and heariny of the defendunt; £
YR, MOORF: Yes, but in any caae it is a adig-
. prervin. dedlarsticn and is innompetent. |
'Uﬁ. RORYT: I won't preen hip uron théf —— \
RY R, RORE™: *
¢
0 Do nct state at the present moment what was qgid.
You anv you anaw roversa thr:w:momey away af you were'runf,
nins after him?* A Yer,
~ Was he walking, rannin- or what? A He was run--
ninge very awift, 4 ' | 5
-0 Did vou Pﬂé a person ocalled Dorgan theré? A ‘Yaﬁﬁ
- State what you saw? A '%cn.ve pot to the corner,
I waa in company with a Sermenﬁt by the naw?lof Bloom
' attachel to the procinet I em attached to nt the preassnt ‘ g
time, e were both tocether, .NoXran wat runninr'_.eam‘;\\ (‘

at 92¢h Otreet andThird Avenue, I could have apprehended

him, but the Serreant pot Norgan, anl he took him in pos«)
. [ A\

sgsnion and T purrued the defendant Powers west on 98th Q\



‘where Y hed the defandant vowers in cur todvy he  wanted to

8'!‘0"‘t .

0 Vhere war Dorgen when you ceme back to the salion

with Powers? A Of* he semest n the Matey of e ol
geant, |
o Did you po in the maloon with Powers? A Yes,
¢ Did the Serreant in with Dorpan? A _Yea; : | L a

0 Vh;n ydu pot in th: ﬁalo;n_w%o vmﬂ.in the seloon?
A Thﬁre woe James Callagher, Edward Roth.ﬁnd Samuel
Phillire and eaveral other men,

2 Did yvou nt that time observe the appenrance of
Gallagher? A'vY“P.

(4, Chn.yon 1eﬁ¢ribf whnf he arpesred like? A He  ©
did not know =hat he “an doinp. He had n lonr ntick == it
wne o nick hnn..;‘ln that he ured for pnckin- the 1ige ﬂon
the bpr; snd whern ha agame from the bar to the rﬁﬁr roem

ag~ault Powere,

‘v

MR, nnonT: - T object to that as immaterial,

¥ ™r onUPT. Strike that out,
THR WITFTES: He wam excited. Hi~ hair wae
211 mueed 15’ he war bleeding from the moutﬁ a31.
the touser le# * -'::':)“(. and he wac in ?'jr"‘ﬁ:‘, freney, - .
H-; 414 not know whal ,‘rvr'. war dodng,

™

You aav Roth was in the salcon whan vou brought



3 SHEAES
® You eay ﬂnllagﬁor was there? A Yes,
‘ Q@ Phillips was there? . A Yea;. £ i‘,
Q Did they see these two men at that time? A Yes, o ?gii?ié;
O . Q How close were these two men to the two defendants | . # ?;ééégé
in the saloon when you brought them in? A Standing right ‘:?;ig

by me, two fret away, . \ . : i ‘{

e ”ow; yes or no, wan there a cenversntion betiaan
you rnd Roth, Callapher snd ®hillire in the hearing and
prc“onoequ the t~o defendante at that time wﬁen you
brought them ﬁank, yea or no? A  Yee,

n After that converanstion what did vou do with the
tvo defendants, Powers {nd Dorgan? A' Placed them under
arrent,

f There did vou take them? A To Ezet 104th St.
ntatioﬂ.

2 .Did snybody ro aloag with you? A an."

® Tho went with you? A rhe complaining witness,

Phillivn‘and Callarher ;nd,Roth ﬂiréctly afterwarde,
| 0 After that were you in the ﬁariaﬁrnte'w court?
A Ten, . | . :
C' Do you remembar whrt maciotrate's courtit was?
A- The fifth district,
' Tas thére a hearing there? A on the morning of

June 6th thers was an adjournment fpf A8 hours, On the



morping of June 8th there was an 'exuinat_ion.

0 Bubneqhantly‘thera was an examination? A On Jhio
8th, in the Fifth Distridt Court.
. Q@ Were the defendante Norpan and Powérn there in the
magiatrate's court? A Yen,
A €@ Can vou tell us whether Roth and Phillipa}and
Gallagher tentifiod'in that proceedings in the ngiatfate'n
Court? A Yon., |
MR, MOBRE: I object ae 1néompeent, inadmianihie
and entirely 1mmatar1a1; K | \
THE COURT: The District Attorney will put
. another ouention, ' h
BY MR, ROPKE:

Q At the time you arrented vowers, wher you caught

. him, when he waes running, did you have any conversation

with him that night? A Yee,

Q0 State what it wane? A Then I apprehended him and

"wae taking him inte custody Y 2sked him what he was: run-

ning about, for I had nct known ¢ crime had been committed
dt the time, Hr efesued to anawer and so I~nscoﬁp?niol'
him bock to the premires that i aaw him running from,

| € Did you at any time have.any non?ernntion with
hiﬁ af tervarde? A He ;ou)d not anesdr any quentionﬁt
B} THE'CO“PT:_

R - : : i
O fhere d4did vou see. th afendant Powers for th@ﬂ
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. first time on the d;& in qubatlon? A Leaving the side’

50 or 75 feet,

door of the premises 17P6 Third pvenue, which ie the north-

went corner of 99th Street and Third Avenue , ’iﬁ 5@
:31\.\ '

Q@ Was that side door the entrance to Roth's premises? =

A One of the entrances on the eide estreet, - 'ff?f

0 Vhen hé was lenving, did you notice if he Was run-
gins or not? A He was running in a hurried state and
when hg saQ‘my preaanoe'ﬁo started to run,

Q Hou wa~ he dressed? A Cap and a brown suit,

¢ In whot direction did he run? A West on the no;th
side of the atreet, on 99th Streot,

0 How far ﬁnd he. pot from the side door to which

you refer when you s~w him throw something aray?‘ A About

0 How much beyond that was it that you caught him?
A I should judge about 50 feet more,

@ Did you shout to him to stop? A Yea, I had my
\ -

revolver drawn, : | ,\
Q Did he stop? A To, : \

Q _Did you fire any shots? A NWo, \

CROSC EXAMINATION BY MR, MOORE: T

Q Vhe you firet henrd the disturbance where wore \

A

i
you? A Southeast corner of 9Pth Street and Third Avonun.\
\

¢ Your attention war attracted to the northwest cgrp ‘

\
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ner of 99th Strest by hearing this noise? A Yoa.'»
| Q - pid ybu run over there? A Yes,
Q And Just where were you when you firet saw Powers
ah you say? A On the corner of 99th Street, : .' 75f§ﬁft
Q Which corner? A The southwest, é ‘  ﬁfj§g
Q0 How wide is that rtrect? A‘ Arproxipately, I can~ o
not anawer it accuratb, but I guess it is about =-
| 0 A rather wide street? A About.40 feet I puess,
Q Isn't it much'more?i | anawereq your quention
that 1 cannot accurately anewer, ¥
“a Is it not over sixty? A I dén?t know.
é Put your mind back to it and cive your idea of
the distance, see if it is not pretty near sixty feet?
A I do not know the diatance of tﬁe street and ecannet an-
awer,
0 I do not want anything énly your judgment?‘ A ﬁoll,
oliould judee about 40 or 50 feet, '

Q So that when vou first saw this defendant vowers,

according to your story, he wra at least 40 feet away from

you? - A Yes, , : |

0 You arrested Powers within 100 feet of Third

Avenue, didn!i yéu? A I had not arrested him then,
i 0 You storped him? A Yes,

¢ How old are you? A 36,




Q How tall aré'you? A Five foot nine.
Q How much do you weigh? .A» About 220 ?qnndn.
Q@ Do you think ;ou can run twice as fast as this
young Jean boy? A. I won't say I can run faster.»but I

am very able. : »

Q@ n order to overtake him just where you did,.frOI o

where you first saw him, you would have to go about twice .
as fast as he did?, A I was going rather fast, |
Q You went twice am far as he did, according fo

your story -~ you say he was running? A Yaa. 

Q 'Anybody else running that way? A ‘;o.

Q Nobody else on the street going wolt'cxgeﬁtlycu
and this man? A Yes, there was somebody walking .@A, :
somebody going eaet,

Q Some people passed you poing east while f;u were
chh sing Powere? A Yes,

Q And some people parsed you going west? A Yo_l.
Q@ VWae there avlot of people around that cornag_ut
that time? A Yes, | ‘

Q As matter of fact, when you got there there
quite a gathering of people on the corner? A Yes, \ |

0 Yosu #ay you saw Powers throw away the money? X es,

Q Just before you got to him at thie lightning| ki

speed you were going? A Yes, : 5\ f\\
MR, RORKE: I object to the charaotori:atfq:‘
_ - | A

\q

o
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"Lightning speed" and ask to strie it out,

THE COURT: I will 1§t it satand, :  i&¥3?;j;f*
BY ¥R, MOORE: g RS
, © Now, did anybody run between you and Powers ihon ‘“vﬁgéé
you wee chasing Him in that manner? A Né. o ' i?ﬁ?

Q 8o thnt'aé you ran there was not anybody in be-

tween you? A No, | ‘

¢ And abéut 50 feet before you ovértook him you
8 w him throw away a roll of bille? A I don't know if
it wae a roll, I saw him th;ow'aomc‘money.

Q ‘You arrented him and walked him right back pﬁnt
the plnce where you say he threw awny the bille? A Yes,
’ a8 - @ You did not stop to pick up the bills, did yoné
2 A No, |

Q TYou left them rizht there in the nmtreet? A Yes,
0 You did not think they would be worth anything

a~ evidence 1f you s=w him throw them avay? A I do\hot :

\~
\

pick up thinge whdn I am in pursuit of anybody, \

: \
€@ Don't you alwayas search if you see a man throw

{ B

\e away something? A After you apprehend a person you are ..
in pursult of, .}
Q You apprehendod-him? _A Yen, ' i 4 A

Q@ And you did not look to see what it was he had \

thrown away? A pan the way back, yes,

2  You just a moment a o anid you did not de it? '



ore? A T em very able ae I snsvered before, S

A 3N6. I sald T 414 not stop to see what it wae when T °

wad in purauit of him, ' )

J PG ¢ b
: . ! 35
@ Vhen you stopped him, 4Aid vou stop te ~ee what - Sff%m}f='
it wan? ), T walked back, yew, ' )  ;?§${;-
" g g:;l
0 You did not look for whnt he had thrown away, did t'wfffi
you? A Yee, ! 11

.

€ Didn't you t~1] me # moment apgo yvou did not do
thet «hen yvou arprebrended him? A I looked to see whers
he had thrown it, but it was not there when I came back,-

0 You told me ~ moment apo that there was nobody
between you end this mrn et the time you s-w him throw
this roll of bills that he had in his hand away? A I
anid thare wﬁn not snybody between "im, tmt there ;aa peo-
rle wnlkine on the mtreet,

T wan auitae particular to ask you if anybedy parsed
between you and him in th=t last fi?ty faet of the race

and vou 8ai? noe, A Thev welked upon the siie of me,
: \
They did not paee.in front of me, ' \
: ¢
i)
0 You woull po the fifty fe~t in a very short spece

{1\
5 N

of tire? A T don't know how long it would take me, ' |
: " Ry
C A bhelf 2 minute or a minute at'thq outelde -+ Yéﬁ'

certainly could run fifty f-ct in a minute, fat a&s Y%r i\
\
0 You could do it in a winute? 2 I don't kmow how

lon~ it would take me, I wae never a runner, X
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- Q@ You told the Diatriot Attorney you saw hanﬁG;waf:;:;
away a roll of billa? A I did not say a roll of bills -
and T atill eay I eaw him thro% money from hie.hand. ;
&) : 'Q Mhd yet you d;d not etop with'him to'aeéroh for
the money? A ' did on the way back.
Q@ Didn't you tell me you did not? A I di4 not'at;r
when I was in pugsuit of him, '
Q@ Nor on your way back, you did not stop with thiav
man? A Yen,.
¢ You could not find him? A Vo,
Q@ You did not see anhbody in petwoen yoﬁ in the
meaniime? A There was quite a few had left the.corner
“when I“wan on the way back == nﬁt in between, |
Q0 We are now on 99th Strect wen{ ofinird Avenuo.
nﬂile you are chasin: thie men, L I do not look back
when I am running forward after anybody.
Q@ Was thore snybody chasing you durins the til? you
‘were =- A There were othor men that run in the di%@otion
I did in th: rear of me to sec what I was running forﬁ\

g | 0 There were other men chasing you? A Not nhuaikg
: _ ) \"

A

me but running, | \ \
' T
Q Runnkng behind? A In the direction that I yaa.'\
Q As soon as you stopped this man did you look aroun ]

A I firet obemerved hie condition before I looked arounﬂ‘

?‘
g \ o "'\ .



to sec 1f he was safe to take into custody by me for my
own safety., 4

Q@ That was over in a minute? A Not glwaya‘-- it
takes a ocouple of minutes, I ~ave a superficial search
to aee if evarything wan wafe for me to take him into cus-
tody.

A Sné if everything wns onfe? A Yes, sir, I did not
know if he was armed,

Q@ That did not takerlong to see 1f he ha! enything
in hie hand? A Sometimen a f:ﬁ minutes,

Q .For or fiye minutes? A Well, méy take,'1f>you |
want %0 be eareful about yoﬁr person,

0. The whole thing, .from the :.time you saw hiim throw
away that roll or bille until the timeé you arrested him
wae less than half a minute? A well, I won't cay hew
lone it was, |

0 Did you when'you.arreated him and found no thing
in hies hand turn around to see whether the'mnney wan ntill
there that he had fhrown awny? A 7hen I came back, |

Q Di.d yo,,? A Yes, e ‘

Q@ I do not aﬁk a5§ut when‘yiu came back == I ask
when you tnfnad -= did you turn around after you arrested
hfm to see if the money'that was there, if aomobody\?a;

stealing 1t? A Wo, I did not, I was taking him inta

I\

1 ﬂ'd_

i e
‘.

, e

{ s

} 5.

] 0

!

4




0. You were not interensted to see if the moncy was

BN
in the gutter or not? A I was intereated in the defendant 'é‘§ﬁ§f£f5‘_
S at the time, , LT R
‘0 Were you also interested in seeing whether the lnncy Lo
that he had thrown away was still in the gutter? ) Ya!, g BT

when I came back, :
. @ Did you look around after vou arrested him to see
if it was there? :
A Yes, After I afrested him =~ I did not arrest him,
T wag taking him-into custody,
Q@ When yvou apnrehended him,'did you lock around to
sec if the money was there th‘h? A After T had seen
he war eafe to take into custody I brought him back and
then looked, |
Q@ Did you look before you brought him bac! that
£ifty feet? A, Yes,
Q PDid vou mee snybody picking up the money? A\ No..

Did you éea anybody there at all? A Yena, §'

%

\

Q

Q Where? A Walking,

@ But you did not see anybody stoop over? 'A No.

0 Which way -ere thomse people that you sa& were
‘walilng within fifty foet of the place where you arrested
him?” A‘ Some walking west and.aome east,

0 You mean to ssy there were peorle poing both ways?

.
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Q How many were going west? A o,

'@ How many poing east? A Three or four, - é.:;:"?
S Q This was 1:30 in the morning? , 1145 a.m., = i_,,“
Q Pretty busy street that hour of the morning? :1':”;‘%
A Always, Tt has a atation there, an elavated atatiln.,. ,ﬂﬁ

Q@ Vhere? A At @9th Street and Third Avenus, .

Q Thima man at the time you arrented him had a Lollax
and nhirt on?" A TWo,

Q What? A Yo, eir,

Q@ Vaan't ha drerz2d the same as he is now? A, Ny,

2 TNon't ymi ¥knor he has been in iail avaf %in&\o
with that same auit ¢en? 2 I don't Xnow anything a *out‘
how be has baen attired since he was in Jail F am t&bf‘f‘r
inz an to hie pr2ssnce on tha night T took him Into cqatodiy

#, i agk 1f he waa not drzasoed exactly the same?
A Vo, |

@ How waa ha dreasad differently? . A e had ﬁot

any shdrs or collar Sn. His ahilrt wae torm from hla bodyk
Q@ His ahirt was torn from his body? A Yes, anq ?
~he pot his shirzt Trow tha other le?andaant Dorgan to waar,
0  Did tha other dof ndant have a shirt and cdllar on?
A Yea, a Xhaki ahirt,

THT PTOPLE REST, N

MR, HOORT T move for the dlacharge of the



defendant upon iho ground that the People have fstlid
to ootablish a cane agalnat him,

Hltion daniod and exception,

GILBERT PO

WERS, the defendant, called as a

witnese in hirs own behalf, being duly sworn and exe

amined, testified as follows:

(Residence 184 Taast 95th Strect)

* DIRECT TXAMINATION BY MR, MOORE:

Q

(\

that?

Q

How old are you? A 23,

How
How
AT®

And

You

June laest?

Q

were arrented?

¢

first

been apprehended by the policeman,

~
<

0

You

When waeg the

By Policeman cotter?

Vhere do vou say

That

tall are you?

muech do

vou in

you were on the 6th of June last? A That is

A About eix foot,

vou welsh? A prom 170 to 175,

~onod physleal health? A Yes,

were in pood physigal health on the 6th of

A Yesn,

have seen your co 'efendant Porgan eince you

time 1 ever snw him

is in ¢

A Yesn,

i vieinity?

was . Third

vou live?

A Yes,

A

Pat

firet time you aver

184 pant 95th &

A

aaw Hih? A  The

Avenue after I had

thes corner of

treet,




Third pvenue and 95th Street,

Q@ The L, one is at 99%th Street, 1s 1t? ; Yb‘;

Q And where 1s the nearest L, is that the nenrest

p L to 95th Street? A Yea,-hir, it ie nearest to 95th, : ?;?¥?g;§;ﬁ
Q Will you tell the Court and jury juet what you f}f;ﬁl

did upén thin night that you wa}e arrented, at the time
you were in tao vicinity of Roth's saloon? A Yoe,'alr,
in the afﬁernbon around 5 6'clock ;-f

Q Never mind that, come down to thie, XA‘ ) o'clookl
I wenﬁ home to my house and stayed in the housd until ‘
half paet one, around that fime, after one oclock anyway,
and T had a little time up in the house, |

Q What? A A little time, we'hAd a liftlo party,
aorf &ﬁ a prarty, and at one o'clock the party brbke up
and everybody went home, and I had been'dfinking<that
night a little bit and I =« there wae a lot of ~m§ke in
the room and I thought T would go dowhataira and pet
a little air, and T wdnt down te the door, ahd thought

I would take a walk, and T walked up Third pvenue and

got as far as 99th Street and I saw & croWd of peoplg g

around 99th Street corncr, the northwect comer, and I
saw there was nome trouble going on and I welked over
to nee what it was about, curioue, Vhen I fot over

there T saw two fellows run out of th place and run towards

Al

&




)

“you? A ‘99th Street,

he aprroached you? A well, it wae about thirty f-:tor

Lexington Avomu, and T atood there watohlng them mlu,
and the next thing I know I turned around and Officer Oot-
ter grabbed me, right almost in front of the door, I

asked him what he wante me for, He esaid gome here, I

will find out myeelf «- vou will find out -- so he walked -‘wféﬁ*ﬂ
' wrey
me to the corner and back again %o the side door of the 45

saloon and ineide, and then I was atrested and taken to
Police Headguarters, I didnot know -~ I knew I‘wau : g
being blamed for something down there, but I did not knbw_
what was doh;,

7. on what atre-t wa- 1t thnt Office Cotter approsched
Q Tow far from the cornes of Thirl Avenue wns it

twenty-five, ' T

\

Q" Were you running? A Yo, , '.' \

- Q Ani just before he aaw you did you throw ewdy \\\

a handfull of bills which you were carrying in your hapd?

\ .

A Ko \
Q FWere youlin the saloon thnt night? A No, \\ .
¢ Vere you one of themen that went in there aﬁd '}K
stood in front of the counter while‘thé other man wuﬁt %
bacl of $47. 1 Wo, 1 434 tot, T was net in Whe piaeth

at all,

@ You have told all that you know »ith regard fo

L
v



th, tr;naaoti@ﬁ? A Yes, -;é, that is all, ;vor;iiiggg«i
f You have. been convicted of crime? A Yes, R
Q Whent A 1017, |
Q What was the orime? A Rqﬁbery.
Q wﬁat puniahment was mgtod out? - A T was nohtanoo

to Elnira Reformatery,

CROSS EXAMINATION BY MR, RORKE:

& How many timer have you been donvicted? A Twice, A
I think,

BY THE COURT:

Q Why do you eay twioo._ 'you think, cannot you tell
if 1t 1s twice or more? A Oonvicted twice, one of &
felony, |
BY MR, RORKE;

(o} Wha£ is your real name? A John Bigby, .

Q@ Why did you give the name of Gilbert Powers #mn

vou were arrested? A Why, I war arrested before and

I kﬁow_ that if T save my right name, T 'figur'ad there

policemen up in 104th Street house would give me a b"at-%\

ing if they tried to find anything from me I did not '

b

know anything about -- would not believe me and would \,{\.\.

try to ineist upon fercing me to tell them, _ \

i

A You slse uned the name Callahan on former oo- \ ! ‘

cnsions? A Yes, ¥ \ .



Tima

: : :i"'—‘*..- . . o ]
‘ried it, but I did not* I was found guilty, but that : PR
1 Wi
" Y ;:-"’3"‘;1
means a conviction, of courre, 'fﬁ%@1
P, f * ; ;;

I was rentenced there for oarrying it. They maid I colr-

Q Were yoﬁ sent to the reformatory in 1917 as John
Callahan on a charpe of assault an) rebhery? - A Yesn,

Q Have you usedi any other names -besides Gilbert 1
°ownfn,_John tallahan, and Jolm Bighy? A Mo, ‘

Q Did vou ever meet this féliow Dorgan when you
;efe in the Reformatory? A To,'T never saw him,

Q@ You don't know anythiﬁg about Dorgan? A I never

v him ‘before that night, B \
¢ Do you know that Dorgan has other namee beai&ds

Dorgan? A i couldn't tell you, I don't know, \

; 1
+ @ Do you know that in the magistrate's court whep
you were there with Dorgan, that he had other namea? K

S
'

.

Objected to, Fxcluded.

-
-
e

.0 Did Officer Cotter bring vou back to the nalobn.

when he arrested you? A DBrought me to the saloon, yes,
Q Brought you in the aaloon? A Yen,

Q And wae the other officer thares at the .same tike
: | \

with Dorgan? A Yes, _ : \\
L

' ! A
Q And Roth wams thore, was he not? A I don't \kno



whether Roth was there.

_ Q@ The man who‘ was oi the stand who gave the name Roth >
ghia morning, the proprietor of the saloon, wao h@ fhﬁrd P
at ﬁhat'time that you were brought back? A I did not acd
him, |

Q@ Did you sees the other witness, gallagher, the bar-
keeper wheri you were brought back to the salocn? A I
saw someone that locked like him, mléht be dallaghar;
that came at me with a ntick, )

. Q mae that a man tha had & cut mouth? A I gid
not notice if hie mouth wae cut,

0 Was the other witness Phillipa there at the Q\F‘,

A I did not see Phillipa.

Q Did you see them at the police station? A T did.
Q Did you c=ee them in the magistrate's court? {
A Yes, : g )

no 4 ‘ ‘ll, |
Q You say you were not running? A I was not,/sir,

aQ You say you did not throw anything away? A No, |
slr, B : \

Q@ And thaﬁ the poliooman did not run after you? :
A He came towarde me and ricked me up, I suppose ho‘_
ran from the corner Fowhore I was standing,

0 Do vou say your ahirtvwaa xot torn off yeu?

A Yo, sir,



Q At the time the officer arreatcd you? A Nar..‘

0 And that vou don't knof anything about Dorgan?

Q@ You were'quite aurprised to find yourself ar- |
rested? A I wae, :

You gave a wrong namé when you were nrréntad?
A 1 diaq, because -- 4

BY THFY COURT: .

0 You ssy on the night in cuertion you went to
your house, ies that correct? A Yes,

Q@ At nine o'clock? A Yesn,

0 VWhere is vour house? A 184 wast 95th Streat{
T%ird Avenue and 95th Strect,

€ And }cu remained in your house until half paa%
one o'clock? A I couldn't say as to the ex-ct time but
1t wae after one o'clock. |

Q Did pou nét say in the course of your direct exe

amination that betweer the time that you went to your

house and the time that you left your house there wan
party
a garximd there vou had been drinking? A Yee,
0 in' then vou went where? A Went downatairs and
took a walk up Third Avenue to pet some alr, and when,

I pot to ©Pth Strect y walked four blocks,

T Between "hét avenues is your home? A Right on



.the corner, southweat mrner of 95th Street sndThird

:
TRRSRS——— S TR T
T

TR A Lt

Avenﬁn.
You walked in the direction of Roth'a pl‘OO. aid ! 3 .k{“ L “L'i-‘,‘ .‘
you, at that hour? A Yesn i wal ke 4 north ¥ v | . __.‘ £ '.“:vg;*é

Q Did you turn wert? A o, T walkedl right north

llr‘ Third Avenm to 99th Etreect and saw the c'rO‘?d outeide ot ¢
of that saloon there in 99th Street corner and I saw
there was something going on and walked over curious to
see what it was about, While atendin watching it, I
wan rort of half dazed from tﬂ¥ drink T had, and the
next ﬁhing I .know I was arrested,

@ Vere vou drunk -or vobér? A I weas not sober,

¢ mhe officer aave that vou ran? A I 4id not run;
I wre atanding }1ght Imoat in front of the loor,

0 The officer eays that vou had a shirt partly
torn when he causht you? A. That je not r15ht.

€ Did you see Roth when vou were taken back. to the

enloon? A I don't romenmber eeeing him,
¢ Did you see Gallarher? A T esaw mallacher,

The fellow that came at ne with a stick, FHe srid-1t '

wan Gall agher, \

Q@ He came at véu with a stick? A I wasm in the\"y
' & \ -,
cuntody of the officer, XX

BY THT COURT: | ‘ : v\

0 You aﬁylcallazher came at you when he raw you R\\\

~ ’
:



and had a etick? A He was dazed e supposed to be =-

Q Didn't you say he came at you with a stick?

4
[
“A ’

A Yes, he did, he ocame to the officer and I, I don't

know if it wes me or who it w@a, but he was coming across

the room in that difoction.

Q
Q
Q

Q

Did he say anything te you? A VNo,
Did you say anything to him? A‘ Ne.
Did you sny anything to anybody? A VYo,

Did the officer ask you any quoetidnl? A VNo, eir,

he did not,

Q@ Did you tell’the'officef that you had been in

_your house wntil 1:30 in the morning and that you felt

as if you would like to go out and get some air, that

you were under the influence of liquor, did you esay any-

thing dike that to the officer? A No. He just arrested .

me and did not ask me any questions and I did not anewdr,

0 Did vou say tc the officer that vou did net in

any wise participate in the alleged robbery? 'A I ans

much as said that,

Q Did you say that to Him? A I saild what have

you arrested me for,

0 Did he tell you? A No =~ "Come with me® he

said,

0

’

¥hen wers you sent to Elmira? A 1017,

0 By Judge Gibba in the Bronx? A Yes,
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TROTIMONY CLOSED. A
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oo MR, MOORE: I ask vour Honor to withdraw all A fﬁgff,
: =W g
. “ W p—' ’
St f\.'
the counts in the indictment from the consideratién g

i

: of the jury axcept the firet count for robbery,
™D ONImT [ wi] iow robbezy in the .
fir~% to reraln, grand larceny in the second Aogree- %o
rexain, assault in the second degree to remain, and
the éharre criminell: racelving atolen propéerty I will |
take from the ccn;iiermticn cf the jury,
MR, MOORE: Do I understand you to say that
you will held they esn find hia guldty of é.ll three?

LS

THT C0UAT: - Wo, ¥ do not say that, but I wii}

The Court admonicher tha jurv in accordance

|
¥ i b & 3 J '

11h Cectien 415 of the (0dd4 of Criminal Procedure

and taker an adjournment until tomorrow norning,
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person is precumed to be innccent, and so in this case,

New York, July 28th, 1936.
Trial resumed,
| THE COURT'S CHARGE.
MCINTYRE, J.‘

‘Gentlemen of the Jury: The defendant now ar- | ;¥f§fi
raigned is being tried for robbery in its first degree, " |
He was indicted by the Grand Jury of this county. Hanco,‘ |
this judicial inquiry. %.

The accusation, that is to say the indictment,
carries with it no presumption of guilt, He is not‘re-
duired.under our ayétem of jurieprudence to establish
by proof hie innccerce.  The burden of proving his
guilt beyond a reaeonabie doubt i1s upon the People of the
State of New York, hise accuser in this case,

»

Thellaw, in ite wisdom, has said that an accused

thie defendant is precumed to be innocent un&}l hia

guilt is estatlished to your setisfaction and beyond =2

reasonable doubt, Then, and in that event, thelpreeumption
falls, ft is destroyed.. |

. The évidence in this case, as in all cases, whether
it pe direct or circumstantiél, must'ehow that suf-
ficiehcy to satiefy the mind and CBnaciences of the mem-
bers of this jury, that the defendant did the act charged
in the indictment. If it fail, a reasonable doubt must

follow, or in other words, it may be said that the People
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have failed to make out a case,.
The State'es case here does not rest on direot

evidence only. There is some circumstantial evidence in

; - ',g:‘ w

~ this case, and it is for you to say, after having ex- ; "éfggt
L : : B el 5 S
amined all the evidence that has been adduced, whether i g’ﬁi&ﬁf;
Ne ‘3’-"‘ :'j.* - I

the evidence is believable and whether it establishes ' '.f;ﬂ
the guilt of the defendant beyond a reasonable doubt, -
As I said an instant ago, the accusation here,
namely, the 'indictment; chargee this defendant with
having done that on the 6th da& of June this year, which,

in law, would amount to robbery in its first degree.

\\

Robbery, at common law, $g the felonious taking
of money or goods of any value from the person of another,
in his presence, against hie will, by vidlence or by
putting him in fear, or the demanding of money with
menace, It was then, as it ie now, regarded as a great
crime,

. , York
Robbery in the State of New/is as I will read to

you, I shall give you the precise language of the

statute: The unlawful taking of personal property
from the person or in the presence of another against
hie will by meane of force or violence or of fear of
injury, immediate or future to hies person or p!ope:ty_
or to ;be person of & relative or a member of his

family or of anyéne in hie company at the time of the

v

e
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robbery,

The indiotment chargee robbery in its first de-

% ‘ gree, To conetitute robberv the force or fear must be : i -;;fp'\
employed to obtain possession of the property'or to
prevent or to overcome resistance in the taking. | ol

It will be for you to say whether or no{Athb . |
forbe_or fear wae employed to oﬁtain the property be-
longité Edjard Roth, or to retain poesession of the prop-
erty or to prevent or to overcome reeistance in the
taking. .

Robbery in its first degree ie definied by ou;
Penal Law ae followsﬁA Robbery in the firet degree is
the unlawful taking or coﬁpulaion, if_aocompaniod'by
force or fear, when committed by a person being armed
with a2 dangercus weapon or being aid;d by an accomplice
aztually present,

You will recall that in tﬁia case there is some
e%idenpe teﬁding to show that this defendant, together

with one 6ther, wae in the premisee used and occupied by

Roth and the witnese Gallagher,

The theory of the State 1s that this defendant
with one othe: forcibly entered the premisee used and
occupied by Roth with the intent of perpet¥atihg a
crime within ﬁhose premises, and that at the time the

defendant wae in those premiseé on the morning of June



. »
' 6th, about 1:30 a.m, he had with him another man, snd

that the other man and this defehd cting in oonoorf‘ng'f'

with the same felonious intent assaulted Gallngﬁer, L]
witnese in this céae, and that the purpose of that as-
sault waes to commit the crimevof robbery in its tirsf
degrge. |

In other words, the People contend that this de-

fendant was aided and abetted on the morning of June

6th, 1920 by another man in the commission of the crime

of fobbery.

You will remember the language of the statute to
which I an inetant ago addresesed your attention, name-
ly, robbery 1h the firet degree under the law of our

state ie the unlawful taking or compulsion, if accom-

plished by force or fear when committed by a person being

armed with a dangerous weapon or being aided by an ac-"
complice actually present, -

One of the questions here for you to decide will

be, Wae the man whom it is said was with this defendeant

in those premises on the morning in question an accom-

rlice of this defendant, acting in concert with him,

aiding, abetting, helping in the commiseion of the crime?

Briefly, 1 will call your attention to some of

the evidence upon .which the State relies,

It would seem -- and it ie for you to say whether




they inmadiately accosted Gailagher who wae an employe

‘two men who was in those premieses on the morning in

4250 was missing; that the amount indiceting the contents

it be true, thet a knock was heard at the door of the

store used and occupied by Roth as a saloon and cafe,

That when the door wae opened, two men entered and

of Roth and that he waes beaten, thrown down and render- '; '*.j {ﬂ-
ed unconscious, The evidence goes on that while Gallagher 'hﬁ;gi
was prostrate upon the floor, one man stood by the | | ‘
counter and the other of the two men went behind the
counter; fhat there was a cash register on the back

bar; that one man said to the other, "Take it out,"

using other expressions indicating that he was direct-
ing the opening of the cash register, There ie evidence
here tending to show that at thet time, in that cash
register, there was a sum of money exceeding $350, -

There ie evidence here tending to show that one of the

qQ uestion was seen to place his handes or hand in the

cach register, and that when the cash registered was
| the

examined edme silver coins were found but that / sum of

of.the cash register showed at the time that the cash
register was examined a sum exceeding $250 inthe cash
register, The evidence disclosed also thgt when there
wase some commotion ahd some glarm given, a police officer

ran to the scene and among other things the officer
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test1fio§'that he saw this defendant leaving the side
goor, running in the highway, and whilo ho.qaa in pur-
suit of this defendant saw him throw something away,

If that which has been testified to, that is to
say that to which I have just addreee;your attention = v
be true, i1f you believe that which I ﬁave just recited, i
and it is for you to say whethet it be true or not, you
may convict this defendant of the érime of robbery in |
ite first degree,

Circumstantial evidence is legal evddence. It
is evidence that should not be disregarded by a'jury.

Our law exacts a convictioﬁ wherever there is
legal evidence to estatlish ones guilt beyond a reason-
able doubt, and the Court of Appeals of our state has
frequently st@ted that circumstantial evidence is lqgal
evidénce. A

If the evidence in thie case convinces you that

this defendant is guilty under thie indictment, you

may convict him, aé I stated to you a few seconds ago,
The law requires, in a case where the evidence is
circumstantial, that the circumetantial evidence must
exclude every other hypothesis but that of the guilt bf
the party béing.tried.
A little while ago I stated t® you that the

theory of the prosecution was that thise defendant was //J\



acting in concert with another; that they were acting

jointly, their purpose being to commit the crime of rob-

‘bery in its firet degree.

I wkll give you the law predisely cerring the
eituation such as has been picturéd to you by the learn-
ed District Attorney,

It is the law that a person cohéernod in the ocom-
miseion of & crime, whether he directly commits the act
constitﬁting‘the offence or aids and abets in i%e com-

mission is regarded, under our law as a principal, If

‘this defendant aided and abetted in anywise, by his

and ‘
preeence or otherwise,/the other man who entered the

premiees in question with thie'defendant, did the
physical act of robbery, he would be just as guilty ae
the one who took the property from the‘cash'rogiqter.

The indictment in fhis case charges this defendant

Powers and one Dorgan in doing the act mentioned, and as

I said an inetant ago, the learned District Attorney

argues that Powers and Dorgan acted together, their view
being to commit the crime of robbery in the premises de-
scribed =nd mentioned in the testimony; that one aided

and abetted the other, and if that be sc, I want to eay

once more it matters not who took the money, if they were .

acting together, one wpuld'be just aa‘guilty as the other .

if the money waes taken by force or/¥iolence,
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The 1ndiotnent charges also the crilt of grand

larceny 1n the second degree.

Larcony generally dofined, is as I will read:
A person who with the intent to deprive or defraud the

true owner of hie property or of the uﬁé and benefit

‘thereof, or to appropriate the ssme to the use of the

taker or any other person, trokee from the possession of

the true owner or of any other person or obtaims from

- such poesession by color or aid of fraudulent or-fdlse‘

repreaentetions or pretenae, or of any false token or
writing, or secretes, withholde or appropriates to hise
own use or that of any person othér than the true
ovmer, any money, personal property, thing in action,
evidence of debt or contract, or article of value of
any kind, Qteals such prcpérty and is guilty of laroeny..
| Larceny ie divided into three degrees, o

We have la rceny in ite first dagrée, larceny in
its second degree~and larceny in 1té third degree,
sométimes called petty larceny. .

Larceny in its second dégree is as follows:
A person is guilty of grand larceny in the second de-
gree who under circumstances not amounting to grand lar-
ceny in the first degfee, in any manner specified in
this article, steale or unlawfully obtains or appro-

priatee property of the value of more than 350 but not




‘ | &
exceeding $500 in any iunner whatever, -Thtt~pro;1l:§n'
applies to this case, ' |

Under the evidence in thie case, if you believe
it, you mey find this defendant guilty»of grand larceny
in the second degree,

| In this indictment there appears to be an assault
count, The count charges assault in the second degree.
Assault, as defined by the Penal Law of our state is as
. follows: -A person who under circumetances not amounting
to the crime specified in Section 240, which section
defines assault 1n-the firet degree, assaults another
with intent to commit a felony or to prevent or resist
- the execution of any lawful process or mandate of any
court or officer or the lawful appreheneioﬁ or detention
of himgelf or any other person, is guilty of assault in
its second degree,

The same section states: "A person who wilfully
and wrongfully wounds or inflicts grievous bodily harm :
upon another, either with or without a weﬁpon, or'wil-
fully and wrongfully aseaults another by the use of a
weapon or'otﬁer instrument or thihg likeiy to produoe
grievous bodily harm, ie guilty of assault in the aécond
degree, ’ |

Under fhe evidence in this case you mey convict

this defendant of essault in its second degree, if you

. §

Lé N
R
Sl .



10

L Py e, v e

half and he states that on the day in question he left

Roth; that he was hazy and that he had been drinking

_that direction and there stood for a minute; that he

" end did go away; that he did not act in conjunction with .

B

. d';;',' |

| belie ve he'is guilty in that respo&t beyond reaioﬁihl;
doubt, | | .
If the evidence in thiw casd convinces you that nyl?zin, >
this defendant acted with another on the day in queetion : 1f2§i£;
and did that which amounts in lﬁw to robbery in ites ”?{é;;é

first degree, you may convict him, as I eaid, of. that de- By
gree of crime,

The defendant haes taken the stand in his own be-

his house at about one thirty a.m.{ that he walked in

the direction of the premiees used and occupied by

some; that his sole and only purﬁose in going out upon
the highway was to get eome.air; and that when he cano'
in close proximity to Roth's premises his atteation
was attracted by noiges and a crowd; that he went in

.

saw an officer approsching; that he started to go away

anybody. That he did not act in concert with anybody;
that he did not enter the premises in question; that
he in no wise particip-ted in the crime charged in the
indictment, | |
If that ato:y.told by him be true, he has com-

mitted no crime and it will be your duty to acquit him,



if you believe that story.
Is the story told by this defendant a probable
story? Do you believe that which was testified to by
this daféndant? - It ie for you to say, When, upon the
stand, the District Attorney interrogated him concerning
hie past'life, he was asked if he at ohe time had not
been convicted, The defendant responded yes; that here-
tofore he had been convicted of robbery and assault,
and that he had been sent to the New York State Réforma—

tory at Elmira, and I think the evidence also disclosed

that on some other occasion he had suffered conviction.,

The Court did not allow that testimony for the purpose
of shbwing that he was guilty of this particular crime
for which he is now being tried, but only for the pur-
pose of_affecting his credibility,

When you come to analyze the ﬁeetimony given by
this defendant in his own behalf, you msy take also in-
to coneideratioﬁ his previous conviction as bearing up-
on the credibility of the story that he told by way of
defence,

A previous conviction does not estaﬁliah guilt,

It would be unfair if that were the theory of the law,

Many,many meﬁ have been unfortunate and have transgreseed‘

the law and have been sent to prison, and subscquently

have come out of prison and led righteous lives, So

A I e
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in this case I want to warn you now not at all to feel

that because he has been charged with robbery and as-
sault once before, that this is evidence amounting to

hie guilt in this case, I want to say to you once more

that we only received it for the purpose 6f‘atfect1ng

his oredibility or as bearing upon his credibility,

This ies o moest serious case, It ie a case that ,
réquires your careful attention and sorutiny, “Robbory‘
ie almost as eérious in the eye of the law as nurdér.,

If you conclude from the evidehce that thie de~
fendant did not speak the truth in his own behalf when
upon the stand, you will then ask yourselves wh‘fher
the evidence in this case as given by the People of the
Stzte of New York canvinces you df his guilty beyond
a ressonable doubt, |

Every man acéused of crime is éntitled to the
benefit of a reasonable doubt, If =2 reason&blg‘doubf
springs ‘out of the evidence in the caﬁe, it becomes the
property of the one accused and the law réquires that
he should be'acquitted.

If a reamonable doubt existe in this case in your
minds concerning the guilt of this defendant, you should
acquit him, A reasonable doubt is not a guese, It is
not a speculation, It is not a surmise, It must‘Pe'

besed on the facte adduced, A jury is not permitted




to g0 outlido of the evidence 1n order to find a rtlldn*

able doubt You must find it in the evidqnce botoro

you, A reasonable doubt means just what the words them- » S T

] : PR

selves mean in their every day use, It is such a doubt X o

. : i Sl
“ >, "'.
for which you csn give a reason and assign a reason. it
e ,\ " ‘ i

It ie not speculative nor ies it a guese , A jury should °*

4]

never use a:reasonable doubt as a eﬁbterfuge in oxrder
to avoid the performance of an unpleasant duty.'

If a Jury feels that a man's guilt has been es-
tablished.beyond a reasonable doubt, a jury should find
a verdict consistent with the evidente, be the conse-
quences what they may,

Ae I said a 11ttie while ago this ie a case that
is a very serious one, That is to say the accusation
made against this defendant is most serious, but it will
be for you to say whether the evidence in this case
has supported the allegations 1p the indictment to‘such
ardegree as to make you feel thgt the evidence establishes

his pguilty beyond = reasonable doubt,

As you 8it in this jury box today you are the con-
servators of the peace and the law, as far as you have
to deal with the law after having been instructed upon
it, |

The enactmente of our Legielature defining var-

ious ﬁ;imes have been made from tdme to time to pro-



tect society, You have a perfect right to l‘woli‘ in your

homes assuming that the marauder will not enter in the

' ! e
dead hour of night and do violence to jour person and L&
take from your posseseion your property, Our law says . ';%:r,e
ot el — : W i
to do that ie unlawful, be#; there can be no enforcement | ; C“73§
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of the criminzal law of our state without the cooperation
of a jury. A

If a juror will fail to do his full duty be-
cause he might feel that perhaps some serious penalty
will follow, or if he permits his jﬁdgment of the evi-
dence to be influenced by commieserstion, sympathy or
pity, if he abstaiharfrom doing hie duty for that
reason you canhwéll understand hoﬁ the criminai law
of our étate would be set at naught,

When I make these.obserations I do not want
you to feellfor an instant that I am jndicating an

opinion, nor that I am telling you that this defendant

is cuilty. You are the sole judges of the facts,

It is not for the Court to pess upon the facts, The

responeibility ie up to you, As you sit there in that

box you are just as 1mportant in the administration

of the criminal law as I am, You axre judges .in this
court today. You are jud-es of the facts. I.am simply
s judee of the law, There can be no verdict except l

through the lips of .the jurors,



Assault in the gecond Degree, or Guilty of Grand Larceny .

Your verdict will be, Not Guflty, or Guilty of

in the Second Degree, or Gu'lty of Robbery in the Firet i*‘f’A'
: §rs mT ' i1 “"
Degree, You may retire, ’ BT
f 3 . 8t
MR, MOORE: I desire to except to that portion ‘gij}{

of your Honor's charge where your Hondr seys that if
they believe the etbry‘of the defendant they must ac-
quit him, In that connection I ask you to charge the .
jury that they may entirely disregard'the story of the
defendant and still acquit him, if they have a reacson-
able doubt as to the truthfulneess of the police officer,

THE COURT: Mr, Moore, I will so charge, but I
want to say to you tﬁat I said substantially the same
thing in the course of my charge,

MR, MOORE: You did in another part of your
charge,-but -

THE COURT: Then, in the language of counsel for

the 'defendant I so charge,

WR. MOORE: In determining whether or not they
will accept as truth}ul and beyond re=sonable dbubt the
story of the police officer, they must take into con-
sideration all of tﬁe surrounding circumstances in-
cluding the place ﬁheré the officer wae at the time

the robbery was committed,

THE COURT: I so charge, That is the law,



accomplice who was the man who took the money and iot

'quested upon the theory that the one who atded and stood

el

hes VR
3

WR, MOORE: Also the fact that it was the a

this defendant, There is no proof in the case thé ioncy v,q'.m‘f: ~
wae in the poseession of the defendant at any time, ' : fgﬁ;ef

THE COURT: That is substantially what was testi-

fied to here, but in that connection I -will say to you

gentlemen once more; it is the law that a person con-
cerned in the commission df a crime, whether he directly
commits the act constitutiﬁg the offence, or aids and
abets in 1te commission, is regarded in our law as a
principal, and in that connection you will remember

that the evidence is, among other things -- it is for
you to say whether it is believa We, that one of the

two stood outside of the bar and_fold the man inside

at or near the rear bar to, Take it out, or words~t§
that effect,

MR, MOORE: I do not ask you to charge as re-

outeside the bar was more or less guilty thah the man who

actually took the monef, but I do ask that you charge
ds ﬁearing on the probability of the truthfulness of
the officer's story when he saye that he aéw this man
throw the money away,

THE COURT: That is true., You will take tha?
into consideration, |

MR, MOORE: I also ask you to charge the jury
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true, th’a.t. he ran from across the street and mm

»t_hia man in a short distance, the Jury hévo' a right to

take into consideration the physical buiid, appearance ,-, ff;:ﬁzil‘

A | ROk ke
e EIIEN and age of both the officer and of this defendant, ! {‘LE{,‘Q-‘.
’ . & o000
i S ; ._A‘ '_\_ "
THE COURT: I so charge, . | M0

o R

MR.,RORKE: I have just bne' request; that your
Honox; charge the jury that the caaé depends upon - the e‘vi-‘
dence otﬂall the wifneeees and not upon the evidqnvoo of
any oné witness, It is on the entire case that ’the
question of a reasona e d..oubtﬂ must arise, |

THE COURT: I will say to the jury that they matA i
consi’‘er the évidence in the entire case, |

You may retire,

The jury retire,

Later, the jury rsendered a vepdictof gullty of v

robbery in the first degree.

PN ‘ ‘767 6@41/% WWW
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' THE DEFRNWDANT [3 ARRAIGNRD FOR SENTENCE BEFORRE
HON, JOHNW F, McINTY.RE', - -
THE CLERFE. OF THE COURT: Wha t h#ve'you now to say why
judément should not be pronounced against you .ccording}to‘

law?

y Is
i

‘R, MOORR: [ desire to make s formel motion to".‘t

o e
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'u:ldc the verdict on the ground it is contrary to hw,

oontr.ty to. the evidence, and upon the4exngptiono tnken to

your Honor's rulings during the trial,
THE COURT: The motion is denied,

MR, MOORR: Exception,

THE COURT: There are four convictions stending here,

.MR. MOORE: [ kmow, [ want to say just-e woiﬂ,

Judge; I realise that this is a serious offense, and.[ also

realize the t the defendant has been convicted before, and °

[ honestly think Judge, that as much upon his record as

. _ pondered :
anything he was convicted, I have goné over the story

of the police officer and [ cannot reconcile it with

common sense; without that witness, there would be nd'

case to go to a jury on, Now‘theﬁ, this bolice
of ficer saw this man throwxﬁg away this money, which
must have been smali bills could have vaﬁishéd within
that momentary time -- [ think it‘nould nét take énybody
f;ze minutes to pick up those bills, [t was dark, the
middie of the nizht; [ cznnot believe there wag this
running match, the officer not pulling his gun; not
firing a2 shot; rlcannot believe that the officer‘sai
him come out of that door fully illumintated, it wﬁa
only a block betwéen 98th and 99th, &nd hngaa on the
opposife corner;

Of course the jury found him guilty, but the Court




mut pass sentence, end [ do think the re ohouubo s ome '
ooneiderntion for what I regard as uncertainty in the
to-timony; E do believe,if tlke boy had not been before
tﬁat Jury with that record, he Qould xak have been found
not guilty, I know and yoﬁr Honor knows they mua?lnot
consider that, but somehow it does creeé into the minds of
the jury. de is ltiil a young man; he has been to
Elmira =- sometimes fhat might be an o¢casion for his
being here -- instead of being a reformation, it is a
destruction,

While it is in your Honor's discretion to give him
a long or a short sentence, [ submit that when all the
circumstances are tskeén into congsideration, [ don't
think the evidence was very reliable upon which he was
convicted, [ ask your Honor to consider his youth
although he does have a record--

THE COURTé He has been convicted of robbery in
the first degree, Ex}ery night there are hold- ups and
etick;ups in this c;ty with ¥obberies and bu:glatiés.

This fellow is a desperate charescter; the only thing I
was surprised at a weapon wée not found on his person,
| ¥R, MOORE: The re was no weapon used,

THE POURT:. They knocked a man down and went to the

till ;nd.took $240, from the register, [ am very

reluctant to impose severe sentences upon young people
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w@erc @ man 1s & first offender, I.go as far as [ can to
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save one-- £ '
MR, MOORE: Assuming that he is guilty, it is
= remarkable that the& found no money either upon him or :
7,{ e the other man<- : ffa
THE COURT: The jury found him guilty of robbery, ;
MR, MOORE: Wbsn't‘it as much upon.hie record as
i ' upon the evidence? The police officer to my mind, I
;n . have analyzed it intelligently, it didn;t hold water
according to my analysis of it, The jury found him
guilty, and [ think it was as much on his record--
E‘ | THE COURT: ‘HB is 2 desperate man,
MR, WOORE: . There was“nothing desperate in regard
‘to this; he didn't go there armed with a knife, provided
‘% ds guilty-- |
THE C OJRT: [ will have to make an example of him;
. we cannot allow these hol&-ups évery night, Two or
i

three months ago [. was constrained to give one man a long

aehtence, [ have determined [ will not allow any of these

fellows to get away who hold up people,
MK, MOORK: I am only asking that not the extreme
penalty be imposed which is very great; he is a young

man, ['don't think it would réquire the extremne=-

THE COURT: The sentence which [ am about to impose

upon him in this case [ do with great_}eluctance; [ don't



foél'like impos ing severe sentences; it is the hnrdoQt
work I have to do here, Here is a fellow, a reprobate;
highwsy robber, a fellow that will take humsl life if

necessary, The senteQCe of the Court is thast he shall

be confined to States prison at hard labor for & period

of eighteen years,

- -
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