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City and County of New York, Part II,

b - - o, Ehts
THE PEOPLE OF THE STATE OF NEW YORK : SRR
JOHN DORGAN, impleaded with JOHN = :
DIGBY, indicted as GILBERT POWERS., = ° :
e — - p— O —— g

' lqi York, August 13th,

Indicted for robbery in the first degree, .,
ceny in the second degree and receiving in tho_fu'-.d.;
;.5 W : ‘m..

Indictment filed June 31, 1930.

Appearance 8:
For the P,oople:. . |
ASST. DISTRICT ATTORNEY DOWVOHUE.
For the Defendant:

KEVIE FRANKEL, ESQ.

Tried before KON. CHARLES C, NOTT, JR., J-."M-

a jury.

‘The jury was duly impeneded and sworm.
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i u.w © opened the case on bebr -

“witndbs < exoluded f
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Q
l lom-.ut corner of O‘Oth street n

m n.. the saloon in -ua

g Q In the City and County of New Yo.
| - q Bow l.eng had you been b;rtonder
‘three nenthl Aped
Q And a’lny. in the smploy of? .
Q VWere you there on the sorning o.
A !’ol. sir. | : .
Q At about 1:40 that morning? A Y-~
Q Wil yon tell us, MNr. (buagh.r,;js
pened from that time on? l"int. tell no'_’_;.
and then what happened after that? A Abor
‘th et Jure I was cluung up behird the bar,
ﬁnlﬁkmr.qum.dhpt in.




=

Q When you 8ay you were hit, tell us how you ere hit?
i was hit in the faoo. 'I don't know what I got hit with,

Q@ Then what happened mfter that? A I was knooked down
on the fleor. 1 don't reuambor anything after that,
"»*w»Q,N‘ht is the next thing you reweuber? A I seen these
p Mloll in the back room with the officer --

*Q' Do you know how much money was in the ocash register be-
* .fon yau received this blow? A I don't know exactly what
: * gﬁnt, but 1t was something around, I figure about two hundred
1 deviage, .

| Q ¥hen was the last time you had looked at that cash -

register borore you had received this blow? A About half past

TBITRRVEYSES T M
%

tnlw or quarter to one.

Q Had you put any money in the cash register from half

L R i e
..‘ " “ . g -

‘ Past twelve until you received this blow? A Well, I didnm't
%v put anything in until after one o'clock or a quz.zrtof to ono.-
' Q And you were in charge of that cash register, weren't
., " you? A Yes, sir. '

3

Q Everytme that was opened the bell rang, didn't 1t?

A Yes, sir.

v

Q 'Did anybody elee have a r:.ghf to go to that cash reg-

Jiltor-durlng the time you were “there? A Well, Mr. Roth had.



Q Ihll.;d&Q.ho g° tolit. do you know, in your px‘i.:.if

A Vell, he was behind the bar.

Q Well, the only one thai you also saw go to 1t.&t$nt

was you and Mr.  Roth? A Yes, sir. | G

| Q How much was in it at the time? A I think it was
around two hundred dollars. I couldn't say what was the exact
amouAt. ‘ '

Q Did you examine that register after you received this

~ blow? A No, sir, I 4id not.
Q You did mot examine it at all? A Wo, sir.’
‘Q " Were yoﬁ thoro vhen anybody else examzined it? A No,sir.
MR. DONOHUF: Well, that is ali. Your witness.
CROSS-EXAMINATION BY MR. FRANKEL: .

Q Mr. Gallagher, this was about two o'clock in the morn-
ing, wasn't 117 A No, sir, it wé; not abocut two o'clock, It
was about 1:45.

Q !ou-want to be acourate in your statements, is that 1t?
A WQll,’aa~near as I can. . » !

f Q And your saloon was clored of wns it open for business?

3 A It was closed at one o'clook. A
Q Closed @t one o'clock? A Yes, sir,
o .Q And your lights were darkened, I suppose? A Yes, sir.
Q@ The ealocn wes darkered and the entire place dark- '
ened? A Yes, eir. Ths back room was dark but there was &

o light inside.

|  BY MR. DONOHUE: | |
( | Q Wait & minute. The light inside where? A Inside, in
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‘~ front m. there was always a ughf out there.

BY MR. FRANKEL:
Q How far away from the door where you heard this knock
wag this 1ight? A About 35 feet. | ’
Q On the inside? A Yes, sir. 3

Q Behind a wall or partition, I suppose? A Yes, sir.

Q And tell us what part of the building this door was
where you heard this knock? A It is on 99th -tudf, on the
side of the building. :

Q The side ontrance? A Yes, sir.

Q About how many feet, if you can tell ue, from the cormer
of Third venue? A I think it is about 50 feet.

Q About 350 feet? A Yes, sir. Frox Third aveme?

Q From Third avsﬁue, yes, from the oomer'pf‘fhlrd avenue?
A I figure it's about 50 feet, as near as I can say. .

. Q How deep is that salocn? A Do you mean what is the
length of the saloon?

Q Yes, what iz the length or wiith of the saloon? A I

don't exactly know,

Q And you were working there three months? ‘A Yes, sir,
Q And you can't teil us approximately in feet how wide
or how long that saloon.is? A About 150 feet lohg, I puess,
Q What? A About 150 feet 1o;zg, I guess, I couldn't
exactly say.
7 Q 150 feet long? From the corner into the '-troot. 150

feet? A From the corner of Third avenue.
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Q 150 feet, you say? A Yes, oir.

' Q And it was pretty dark at that spot, wes it, where you
heard this knock? - A Yes, sir. !
Q It was night, it was dark, wasn't it? A Yes, sir.

Q And when you opened this door how many men made a rush

. .-

towards you? A I didn't open the door. The door was foroed
in.

Q All right, the door was forced in? A VYes, sir.

Q And you became rather excited then, I suppose? You
were not excited, you were cool? A I got hit, I was not ex-
cited until I got hit in the face and knocked down,

Q I didn't ask you that, I asked ydu vhether you were
excited or cool or calm? What was your demeanor at the time
this door was being forced in on you? A I had my senses,
that's all, I don't know what way I did feel. I don't remember
what way I felt that time. ‘ |

AQ You could not state to the Court and jury how you felt

at that time? oy Fo, sir.

Q You fedt asged, I suppose? A No, I did not.

Q Vell, why didr'tlycu yell or scream or something if you’
felt calm? You did not do that, did you? A No, I dkd not
soream, |

Q But you could not tell us now how you felt at that part-
icular moment? A Well, I guess about the way I "ful now.

Q Are you nervous now? A No, sir, not a bit nirvouo.

'Q You thought it was a perfectly natural thing for some-



~ body to t&g’Oftho door open on you at 1:30 in the morning?

A Yes,

} Q You did? Aﬁd when this door went in, where were yoﬁ;.
were you still ltahdin; there on the other side of the door?
A I was ltanding inside the door when the door was forced in,
right inside. |

- Q You were standing there waiting for these men to.foroc

the door iﬂ? A I was waiting - no, I was tryfng to keep the
doof back, I had my h#nds against the door trying to keep it
back and it was forced right in.

Q Just stand up now, if you will, and just show us tha
position you were in, assuming the door is in frontvof you
now, a8 my hand is? A (Illustrating) I had my arms and my
shoulder againet the door like that, with my weight lgulnlt the
dcor, keeping it baok. |

Q Which way, were these men coming in that way (ipdlcat-
ing)? A They were coming in off S9th street.

Q I am assuming with reference to my finger. W¥ill you

"stand up again and show us the attitude you were in? A I was

standing like this (Illustrating).

Q Jﬁlt_the other way, assume the door was as this card
board is, just:show us with reference to this how you were try-
ing to hold this door back? A (Illustrating) I can't go by

that cardboard. Supposing that window was the door, 1t iaﬂi

"on that side of the building.

'Q You cannot tell this way, can you (Indicating)? I ask

L}
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THE COURT: Well, what difference does it make which
~way he does it? We all know how a man holds a door,
BY THE COURT:

Q FNow, put your hsn& up the way you held the doorf Al
had my hands and shoulder against the door like that (Illustrat-
ing), all my weight ugsimt the door, and the door was fomd
in.

BY MR, FRANKEL:

Q Which way were these men coming in, to the left side of
you or to the right side when you were holding the door this
way, which way were these men coming in? A  They were coming
in right oppolyito me, off 99th street.

Q I ask you which side of your body were these men com-
ing in? A Coming in right opposite my face. |

Q Right oppPosite yorq? Well, you had to move away from the
door, didn't you?! A Sure I had to move away, when it was
forced in, they jumped in on top of me.

Q When you moved away from the door, which way did you

look? A I kept facing thean.

Q Just stepped back one or two steps and kept facing them?

‘. Yes.

Q Which way did the door fall, backward or forward? A The

door did not fall at all. The door was just bursted in and

swvung r8ght back.
Q Swung which way, toward you? A Yes, sir.

e,
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Q mwnn jui? A Yes, sir. >
Q How many men got in to you, how nn{totood their way

in on you?! A There was about four in the crowd. That was 3 T

the firet gan that entered (Indicating). | 0 ey

BY MR. DONOHUE: | | ;tﬁﬁi;
- 'E".-' J{tl‘;

Q Four men, is that what you say? A There was about, e L ARE
four men altogether. |
BY MR, FRANKEL:

Q And that particular spot lﬁslda the room was dark, was
187 A Yes, it was.

Q Wasn't it very Aark? Wasn't 1t?

| MR, DOWOHUE: Wait until he finishes his answer.

A Before the door was forced in it was dark but as soon
s the door was bursed in there was light off the street, you
could see everybody that came in.

Q Well, outside of the building line you have a little
box formation, haven't you? A ©FNo, eir. , E

Q You have not? A VNo, not in that saloon, there is

none.

Q You said he was behind 'the bar? Al hevor said he was

behind the bar.
Q You sald that just now on direct examimation, didn't

5

- you’
MR, DONOPUE: I object. He never said anything like
that. He said all he remembers was that he saw thdm com-

ing in and the next he saw them with the offiger.



THE COURT: Well, the jury can row llcot that.
Q Did you egay on direct examination that not;na was bo-
hind the bar? A Fo, sir, I didn't say that. _

Q At any time after he forced his way in? A No, I dian's :-f?QEQ
say he was behind the bar. ‘ 7 ¥‘$}12

Q Well, dgd you say on direct exgninltion. - or vhatAdld. &
you say about he was bghind the bar,who do you mean? A I didn's
say that.

Q You know Dorgan, don't you, did you ever see hil'bqfOQ-
that night? A Never saw him untdl that night, no, sir.

Q Never saw him until that night? A Fo, eir.

Q Did he have anything in his hand at the time? A I
couldn't say whothqr'ho had anything in his hand or not.

Q Had you been drinking that evening? A No, sir, I
never touch liquor.

Q Never touch any liquor .or any intoxicant? A Except beesx

Q How long have you been a bartender? A About four or
five years. ' ’

Q And in the section of the city such as 99th street and

Tﬁird afanuo? A Three months around 99th street and Thlrd
averue, something around three months.
Q Where did you work before that? A I worked for Mr. .
Maynard, 59th street and Tenth avenue, Amsterdam avemue.
Q You did not touoh‘anything but beer there? A No, eir.
- Q And tnnodistﬁly after you were hit you were knocked -

senseless, is that right? A ' Yes, sir,

Q 'And you had been hit rather hard, I suppose?
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MR, DONORUE: I object to that. He #aid he 'uw

senseless.

THE COURT: Well, I will allow,it. TN
¢ r,.
Q Will you answer that? A What is it you asked me? Sy <A
Q You felt the knoock rather hard on you? A Ybl,.lir, I ";“5}4

was hit }n the face and knocked down and kicked around the body.

Q And you were pretty dissy then, weren't you? A Yes,
sir. | |

Q How iqng were you senseless, do you know? A About
half an hour. |

Q And you were treated by a physician after that? A No,
sir. _ |

Q Did you go to a hospital? A VNo, sir.

Q Did you work next day? A Fo, I did not, I did not
work for two days after. |

Q You felt sick for two days? A Yes, sir.

TRE COURT: Well, is that all now?
Q This look that you say you gave to this Dorgen, it just

took a minute, didn't you, he just looked and then he went

right by yout A He was the first man I saw entering when I
got hit in the face.
BY THE COURT:

Q Had you ever seeh him before? A No, sir, I never saw

him before.

b

RE~DIRECT EXAMINATION BY MR. DO NORUE: | _
Q Mr. Gallgher, just one question: What injury did you
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w: ﬁlt night? A My 1ip was all cut here (Indicating).
My arme were all black, “
Q How about your clothes? A VWell, there was a 1little ocut :
on my clothes but I don't know how I got that. friog
Q Were you kicked when you were knocked down? A Yes, sir. L
Q I see, that is all, Nr. 'Cillag.hor. |
EDYARD RO ‘!' H, called and duly SWOTrn as & witness on
behalf of the People, testified as follows: .
(Residence: 333 East 113th street).

. MR, FRANKEL: Your Honor, may I request, your Honor
that the testimony on the direct examination of the pre-
vious witnese be read, the last part?

MR, DONOHUE: Well, we .oa.n have it read after we get
through with this witness. 3

THE COURT: Why do you wish it read?

MR, FRANKEL: On this question whether he stated that
the defendant was behind the bar.

THE COURT: Well, -ta.ke that up later. We cannot

take the time now.
DIRECT EXAMIN{,TION BY MR. DONOHUE:

Q Mr. Roth, on June 6th, 1930, were you 'f.he owner of &
oafc‘ at 99th street and Third avenue, in the City and County of

New York? A Yes, sir.
| Q How long had you owned that place? A From about Feb-

v

ruary, 1930, -
Q Did you have in your employ at that time a man named

Gallagher as s bartender? A Yes, sir.
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T hm in those premises on the morning of Jume 6,
193017 A Yes, sir.
Q TNow, lMr. Roth, will you juat briefly desoribe that saloom :

there, please? | A There is a partition be tween thojelr. the

back room and the bar room, what you call a horse shoe bar,
and I had been in the front of the bar.
Q io. Just gin‘ us a brief description, how doop. im this
saloon, in the first placﬂ A The entire x;l-.co?
Q Yes, tbont?l A The entire place is about 80 foot dnp.
'Q And is the bar separated from the rear room? A Yes,
sir,

Q By what? A By a partition.
Q And how many entrances are there to that saloon? A There

‘is four ontrsnooia

-Q How many on the avenue? A Three.

'Q How many on the side street? A One on .the side street.

Q Is there any vestibule on the side street or is 1t just
an entramnce right into the saloon? A An entrance right into
the saloon. .

- Q Where do you go into the back room, or into the bar room
from the l1d9 entrance? A Right into the back room. .
: Q Is there a recstaurant on those premises? A There is ,
an oyster house. ‘

; Q BRan by whom? A By Sam Phillips.
Q Will you just tell us where his oyster counter is, pleasd

' ‘A Between, or ®ight in front of the bar, between the two dooze.

Q On the outside? A On the avenue. '




Q Is it in the bar or is it separated from the btﬂ'

A Seplntod from the Vbtr, by a partition. | |
' Q And you' say he compied this space bo’hyeoi "both entrances %~ -
on the uﬁnuo. is 1t? A Yes, 5 by 10, his space is, | : jf‘_ Pk
Q. Were you there in your saloon on the morning of June i Bt
6, 19307 A !el‘, eir. | |
Q Where were you? A In the front, in the bar room,
Q Now, had you been to the register that night, Mr. Roth,—-
A (intermpting) No, sir.
Q (Contimiing) -- before 1:40 in the morning? A No, sir.
Q Will you tell us what happened while you were in there
on the mornirg of June 6th, first tell us the time? A It was
about between 1:40 and 1:45 in the morning.
Q I just want to knterrupt you. Who was in tﬁare at this
time? A Myself and Mr. Gallagher.
| That was in the bar room? A Well, in the place.

You were in the bar room? A I was.

" REP

Where was Gallagher? A In the rear, cleaning up.

Q There was nobody else there? A No, not a soul outside

us two. '
' Q That is in the bar .room and in the back room? A Yes,
sir. . |

Q Who was in the restaurant you do not know? A No, there
is a partition there, you can't look there. 2

Q You say you cannot look through?t A No, except that

1ittle broken glass that is there.
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Q ﬂo on, toll'-o what hn;poa-dr A A knook came on til
ua- bor. on.the 99th street side, and I went to the m:.
ud Mr, Gallagher got there too. They called a name out,

Sharkey, that they wanted to come in. I told them thc place was

£ closed until six o'clock in the morning and nobody can come in,

and the next words I heard were, "I will be damned® --
Now, wait a minute., Did you still stand there when you
heard these words? A I did,

Q Goon? A "I will be damned if the place i-_ closed,”
he says, "we will open it." I says, "I don't care what you do,
I wouldn't open it." |

MR, FRANKEL: I move to strike this all out unless
properly connected. | ' ' |
HR, DONOHUE: I will connect it.- your Honor.

THE OOURT: Motion denied.

Q Go on, Mr. Roth? A I went to the front to finish my

work cleaning up, that's all I had to do, was to put sawdust,
after I mopped up, put sawdust over to dry it. The first thing
I know I heard a sound of tpe door, the panels of the door was,
broke in. | e
| Q 'hexje were you when you heard that? A 1B tt'xo‘fréni"..
Q In the front where? A On the 99th street side.
.Q Go on, what happened arfter you heard this "no'ln_o‘r A And

the whole door broke in, the whols door was broke in.

Q What did you see after that? A I couldn't see nothing

after that. Only I seen whére two men jumped in the front.

.
i €
‘&
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q‘mg two men jumped in the front, do you see any of
‘them here row? A This gentleman right thero'(lndicttinc).
Q Which gentleman? A  He ran behind inside the bar room,

Q Which gentleman, this one here (Indicating counsel)? ¢ ’;7%1;
[ L A No, sir. £ - .. ‘:’:‘

This one (Ihdioating defendant)? A Yes, sir.

Q T™hat is Dorgan? A Dorgan.

Q. !put did you see him do? A Run behind and go to the
register. | |

Q Did you hear the register ring? A I did.

Q What did you do a’ter thht? A I ran out to get help.

Q You ran out? ¥hat do you mean, what did you do..yon
ran out of where? A The front door was open.

Q  Yes? A Because we sweep the water out and we. had the
door open, |

Q Yes? A I ran out through that door to get help,

Q Wait a minute. You ran out, did you? A Yes.

Q - Did you talk to somebody on the outside? A I 4aid.

' Q VWho, just mention the name? A Byan;

Q What did you do after that? A I told him to go inside oo
in a hurry. '
| Q Do not tell us what you said. You talked to him, did
you? A Yes. ' |
Q After you talked to Mr. Ryan what did you do? A I ran
further for help: |
Q Dia ymi go back td the saloon afier that? A '_utor I came

. back.



| | . : , "
Q Wno 4id you talk to after you talked to Mr. Ryan, any-
body,befors you went back to the saloon? A The officer.

Q Vhen you say you heard this orash and iau Dorgan run
 in, you were in the front part of the bar, were you? AI was.

Q Separated from the back room by this partition? A Yes.

Q You ocould mot ses the door actually brokem in, could you?
A I heard the noise. |

Q I say, you could not loé it? A io.

Q You heard it, did you? A I hegrd it.

Q Then after you heard this noise, then it was you saw one
of these two men go behind the bar? A VYes.

Q That was Dorgan, you say? A Yes.

Q And then you ranm out to get help? A Yes.

Q Then you spoke to Mr. Ryan, did yoﬁ?_ AT did,

Q Did you go back after you went out of the saloon? A I
did. :

4Q And about how long afterwarde did ydu go back? A”Woli.

it must have been about twenty minutes.

Q Did you examine the cash register? A Aftor'ard...

Q About how long after? | A Vhen we got there, when they
were going to the station house. “

Q Tallk up loud? A lh@n they were going to the station

house I was told to go to the register and see what is there

L

and how much is missing. i :
Q Did you go, tell us? A I did. |

Q What did you find? A I found there $17,35.
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~ Q You had not taken any money out of the register mt

umf, had you? A No, sir. - : \
-.Q. Whose duty waes it to take money out of the register? j- .:E' \. >
A Mine. ' M S
A Q And now you are sure, are you, that Dorgin was one of N v

_ the men who came in and was the man who went behind the bar
and went to the pguur? A Yes, sir,
Q Poeitive of that? A Positive of it.
BY TRE COURT:
Q Wait a mimute., You said something about seeing him go-
“ ing to the station house when you came back? A I saw when
they were gone.- S ,
Q They had already gone :when you cape back? A Yes, sir,
CROSSTEXAUINATION BY MR. FRANKEL: |
Q What was the place of your residence within the last
three or four weeks? A Sir?
v Q Where were you living the last three or four ioe.ku"
‘A The House of Betention.

Q The ﬁousc of Detention? A Yes, sir.

Q Where ii.the Hbuso of Detention? A 135 Worth street.

Q So far as you know you were committed there by order
of the Court? A That's all I know.

Q That was after you had testified in the proceeding of
the People aga8nst Powers, I suppose? A No, sir.’

Q After or before? A Before.

Q Yéu did testify in the ocase of the People against



- Powers hem on trial in court? A I did.

~don't remember.

said I can't positively iientify this man Powers, that's what

T T o 4

Q 4And in that case you were asked whether or not you could
idunt;fy the men inside of the saloon? VWere you asked that M
question? A I was. | ‘éﬂ3}%

Q And do you recall what your answer was? A That I ocould *"' :
not possibly identify the man on the outeide, the outside of the : i
bar. | .

Q Did you or d4id you not tesfify that you could notnidontt-

fy any of the men that came into your place that night? A I

Q You don't remember whether you testified to that? A I
don't remember that I said I can't identify.
Q You don't remember --
MR, DONOHUE: Let h}m’finish hie answer.
BY MR, DONOHUE: |
Q What did you say? A Thut I can't identify both. I

I said.

BY MR, FRANKEL:

Q You did not testify that you could not identify any

‘of the men in there? A By name, I never knew the names.

-Q Did you testify that yoﬁ did not know who was behind
the bar that night, that you could not testify as to that?
A ‘I did not. |

: Q What do you mean by "I' did not?" A I never said thsf.

that I could not identify who was behind the bar, because I

 knew €h1§ man well,



Q !n knew this man well? A Yes.
By THB CUURT:
Q Had you seen him before? A I did.

Q VWell, that is very important. How long had you known

‘him by sight? ‘A I didn't know him before but I knew him when .

he jumped over the bar and tried to hold me up before, about a
couple of weeks bafore.
RR, FRANEKEL: I ask to strike that out.
THE COURT: I will allow him to state that he saw him
before.

Q How long was it before? A About three weeks before
that, on a Saturday night. |
BY MR, FRAltEL:

Q Is it not a fact that you testified at the Powers' tri-
al - Question withdrawn.

Q Did you at the Powers' trial testify that a man by the
naae of Dorgan was behind the bar? Did you say anything tbout
that at that time in answer to any question asked by any coun-
sel or by the Court? A I don't know if I did or not.

Q In telling your story in the Powers case did you tell
us igst you told us this morning? '

MR; DONOHUE: I object to that, your Honor, Bocauoo

‘ he would not be allowed to tell the same story as he told

in tho Powers case.

Tns counr- I w111 allow it.

By THF COURT:
Q Toll us what you testified to in tha Powers' trial, as

.




near as you can tecall? A I said that I couldn't positively
.M.ntify Powers.
MR, FRANEFL:. I ask to strike that out.

Q Well, you have already said that. He nnu mﬁgin

& your testimony, everything you naid in the Powers o A ihe

door was broken ux.Z

Q What did you tell the jury in that case? Just give us
the same lgory. now, that you told that jury? |
MR, FRANKEL: Well, let me straighten this out.
BY MR, FRANKEL:
Q Now, I will try‘to help you. 2
MR, DONOHUE: No, we do not want any help,
3 THE COURT: Well, go kon now.
Q Powers is the man who was arrested on the same ocase,
wasn't he? A Yes. |
Q One of the men who is purportdd to have been there and
attempted to break into your place? A Yes, sir.
Q He was tried in this court? A Yes.

Q You remember that?! A Yes, sir.

T ———

Q You remember testifying on the withess-stand in that

case? A Yes.

it S gy,

Q And do you remember being asked to tell us eﬁrything
you know about thi_c incident, about what took place that night?
Do you raneiber that question, deo you"i-enenber that? A I don'g
. remembe r everything. »

. Q Is yaur,nudry‘ bad? A VWell, I don't remember tu'ﬂy

“‘t1°“ were asked. A mod many cuestions ware aakad PR

i
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Q You don't remember what was asked m?i T
..Q Why is it you don't remember, 1llygnr ..ndgy bad, 1.‘i‘ |
your head good? A Well, it is not my memory. I don's o;ooify '“h;%
thiét, keep things in my mind always. §
'Q How long were you in the House of Detention? A Going ‘ '_ ot

on about three weeks.

Q And that made you rather dizzy? A Certainly did.

!«’("

Q Will you just try to refresh your recollection as to
whetheror not you gave an explanation of what took place th&f
evening, and whether or not you s=id that you ocould not identify
any of the men who were in your store?

MR, DONORUE: vabject to the form of fhat qu‘.tibn.
" It is all complicated.
THE COURT: Well, it is cross-examination. I will al-
low 1i¢,
MR, DONOHUE: I thfnk the simpler way would be to ask
him what he said at fhe Powers trial.

A I said I could not positively identify Powers.

MR, FRANZEL: I ask to strike that out, your, Homor.
MR. DONOHTE: I object to striking it out.
THE COTMRT: No, I will allow it. You asked him what
‘he said.
Q You understand my question, Mr. Roth? A I do.
Q I ask you now anin, did you testify that you saw Dorgan
in your lfore that night, at the Powers trial? A That I seen

the two men, but I could not --
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BY THE COURT:

Q You lay' you saw thu'n.n there? A I seen this man,
yes, '

Q Did you say that on the Powers trial? A I think I did.
BY MR. FRANKEL: |

Q You what? A Ivthink I did.

Q You think you did? ‘A Yes, sir.

Q You bétd at the Powers trial that you saw .two men in-

side the place, is that correct? A I did, but I didn't re-

" member the names. I don't know the nanes.

Q You did not know Dorgan's name at the Powers trial, you
did not know the name of Dorgan then? A I did not know, I never
paid no attention.

.Q But since the Powers trial you have learned Dorgan's

-name? A I only know him when I see him., VWhen they call his

name, that's why I know Dorgan's name, that is Dorgan.

Q What part of the at’o;'e were you standing in when you saw
Dorgan, as you say Dorgan came into the store and behind your
bar? A At the time they came in I was right at the centre of
the bar, in the front.

Q‘ ' Behind the bar? A In the front of the bar.

Q In the front of the bar? A Yes, 8ir.

Q Fhat were you doing there? ‘A Putting saw dust on the

" floor.

| Q This was immediately after you heard the door being

v

Q (Interrupting) You said you saw two men? A (No .un:f 8




Bl Gt 1 e baik of yeu? B o, & seuple of Sesedte
i | after. '
Q A couple of seconds after? A Yes. | - :;;,j
Q It was almost simultaneously, wasn't it? I withdraw | _A“—
tat question. - B o)
Q That is, you heard the knock oh the door, the attempt _ |
to{for‘o your door open in the rear, you heard that first,
didn't you?! A Yes. TWhat is thafr
Q When were you putting saw dust on the floor in front
of the bar, after you heardithe crash from the back door, or
before that? A I was putting saw duet before the orash,
Q What were you doing after the crash? A gter th.A _
~crash? | |
Q After the door was opened in the rear, what were you 7
doing? A I was still-putting law.du-t, and Gallaghér hollered
out, "Roth, get help." |
Q And you were putting lai-dult on the floor? A I threw

the bag down.

Q How long a time did it téke for these people to crash
this door in? A It didn't take fhem long.

Q Which way did you go out into the street? A Third
avere.

Q The Third averme side? A Yes, sir, on the no:th
door.v | ;

Q When Gallagher hollered, "Roth, get help,'_he was at

the door, I suppose, in the other room, in the back room? A Yes,
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Q He nollered, "Get help?” A TYes.

Q Then you went immediately to the front door and ocut imto
the street to get help? A I didn't go immediately, because I

- went to run out when I seen two men run behind the bar.

fame~

- Q Two men ran behindthe bgr? A Yes, in the front bar i a3

room, one behind t};o bar and one alongside of the bar, One came
in from the swinging door and the other m&mt one ran inside.
.Q How long did you wait after that? You say you saw two
men coming towards you, is that right? A Into the fment.
- Q .From the rear you saw two men coming towards you'l! A Yes.
Q And you went the other way Sut toward the front? A I
went out through the front door. vl'ha door was open, on the north :
side of the building.
Q You did not pay any attention to what Gallagher said when
he asked you to get help, did you? You did not'go out then, did
you, to get hélp when he said, "Roth, get help?" You didn't pay
any attention to that? A When he hollered I wenf. right out,
_and at the time I was going out through the door, when oponing‘

the door I seen this man at the register, ringing up.

: Q You were going out towards the door and then you turned
around to look at what was going on? A I had to turn around
to ge‘t the door open, because. the door opens on the inside, I
oould not go out straight, . The door does not open on the out-
| gide, it opens on the 1n¢1de.co

| Q How far away from the door were you at the time you

started to walk towards the door? A About seven foot.
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Q Seven foot away?! A Seven or oigﬁt foot.

«.,
i
Wl

]

;

Q How far behind you was that partition from which these
two ,men came? A Behind what partition? |
Q The partition separating the front and back iooll?
¥ A Vell, from the part where I was working, from the plrtlfton

T, —

it must have beex abous 30 feet.
& Q Twenty feet, that is twenty-seven feet to the front bar
of the store, is that right? A It must be.
Q And the entire store is 80 foot deep? A There is & .
big back room,

£
-

Q Well, 60 foot~o£4&agéf¥:€§e " 1s the big back room,
is that rigﬁt? A I oouldn'f say oxaotly, I never measured
it exactly how many feet it is, I never measured 1it.

Q About 60 feet, according to your own figures?

'MR. DONOHUE: A1l right, we will say it is 60 feet.

A' I never measured exactly.

Q Have you been previously Em convicted of any ori;o?
A Sir? |

Q Have you been previously convicted of any crime? A Yes.

Q How many times were you convicted? A 8ir?
Q How many times were you convicted of crime? A Once.
Q Did you serve a jail sentence? A Yes, .;d pardoned
by tho deornor.
X Q Was it for perjury? A No, sir.
BY MR, DOMOYUE: ,
Q What was it for, tell us? & A frame-up.

g



Qf No, no, what was the orime? A -hoofivl.ng.v
' Q quivtng stolen goédﬂ I ! '!u. sir.
By un, imnm:

Q 'hloy framed you up? A Yes.
BY THE COURT: -

Q ~What year wae that? A 19186,

Q .¥hen were you pardoned? A 1917 or 1918.
BY MR, FRANKEL:

Q XKr. Roth, that front part ot your store was absolutely
dark, wasn't 1t? A \No, sir,

Q It was not? A VNo, sir.

Q Was 1t lighted? A Yes, sir.

Q Doing business there; “ A After oné o'clock, no.

Q You never do buslineu after one o'clock? A 'lo;

Q How long are you in Atho saloon business? A Since Feb-
ruary.

Q February of what year? A 1920,

Q Vhere was this light, where wus thie place lighted up?
A Over the register.

Q Where, extending from a chandelier, like? A No, sir,
about ten inches above the regiator.
Q "ron inches above the :eg:.-ter? .A ‘-Ye-, sir.
Q And these nren wére Jyunning towvards Ayou‘. y'ou, say, when

you went towards the door, is that right, is that what I un-

derstood you to say?




A Ome man ran alongside of the bar and the other man inside
the bar room, back of the 'np;r.

Q That place was nthér dark, was 1t, at 1:40 o'clock?
A The rear room was dark,

Q The front room was light? A Light. | 3

Q You could see everything, couldn't you, youuéould see
everything that was going on there? ‘A Why, certainly you oan;
We have a big light in the front there and through the glass
that comes right in, a 100 wvolt lamp in that oyster house, and
we got all thq light from that.

Q Well, the oyster house is separated from your store?
A By a glass partition. |

Q By what sort of glass psrtition‘r' A Plain glass
and ornamental glass, different_colors.

Q Ornamental giass with different colors? A Yes.

Q Is there anything behind this glass to obstruct the
1ight? A No, eiT. _

Q Isn't there s.hole in this glase? A In the parti.
tion, a piece of glass broken out, one of the ornamontnl.glalooi;

Q What sort 6{ glass .1s this partition gla.i; wvhat color .
of giasl is that 1ittle hole? A There is no glass in the 1it-
tle hole, that was all exposed:

Q There is no glass covering that 1ittle hole? A No glass
at all. - . |

| Q No isinglass, do you know what that ie? A.lo glass

at all. |

Q No colored glass? A No glass at all.




 Q You are sure sbout that? A Positive.

Q You were not hu:ﬁ. woro'ivu._o} anything done to you?’
A Fo, I ran out, I had $1,383 in pypgbkot and T made sure I
- would get out poforo I got hit on the head.

Q You made sure you were gwoihg to get out to the street,
you were hurrying out? A I was.

Q When 'Hid that idea that you had thirteen hundred and
some odd dollars strike you, when did it first come to your
mind? A I Alwayl had it in my mind.

Q I mean that night, when did that idea strike you so as
to tell you to go to.the getreet? A When I aeén the men rush
in, |

Q You got emited, did you? A I diad nos ge’t exci ted.

Q But you thoughf of your thirteen hundred dollars and
made for the street as quiok as you could? A VWell, of course
I thought of my life just as well as the money.

Q And you say while fou were in that condition you'lbokod'
Around and saw two men coming in and you know the two ment A I
didn't BPJ.I know - the two men. I know this man.

Q You know thlzipno Ofvthe men, under that state qf fact
you say you recognized this man, is that correct? A No, no, not
at gll.

Q !bu do not want to aay‘thatT A No, because I saw him :
before, and I seen him that night.

Q Tell us if you know why you were taken to the Howe of

Detention by the District Attorney?
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MR, DONOHUE: I object to thas, if your Homor please.
- THE COURT: Objectiom sustained.
MR, mmm It was not done by the Distmict Attor-

-

ney.
Q 'ollv, by order of the Court?
MR, IbROHUE: I objsct to that as immaterial.
THE COURT: Objection sustained.
Q In the Powers case, Mr. Roth, wasn't the District Attor-
‘ney compelled to refresh your recollection from testimony that
you gaio in the Magilstrate's Court?
| MR, DONOHUE: I object to that, if your Honor please,
He was testifying solely at that time against Powers.
’ THE COURT: I will allow it.
MR, DONOHUE: I.do not think the witness understands
the quesﬁon.
he
THE COUURT: If he does not understand 1thnay say 8o,
Q Do you understand that question? A What is that?
Q (Question repeated by the stenographer). A He had &
book there and called out from the book or whatever it was.
Q He belc%‘a book up befcre.you’t A Nct to me.
Q VWell, he held it up.in hie hani then? A In his hand,
to himeself.
Q And he refreshed your recollection? Do you know what
that means, ;-efre-hing your recollection? A Yes.
>Q About some testimony you had given previously, #io you

recall that? A Yes.
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Q And you were not tentifylhg acoording to tb‘% Sook; were
you, before he showed you that book?
MR, DONOHUE: I object to that, if your Honor please.

THE COURT: Objection sustained.

“‘~E\
" oy
. Wy

MR, DONOHUE: We do not know what book he is talking
about. If he names the book I will be very glad fo show 4

it to him,
'ﬁn. FRANKEL: There is the book right here (Indicat-
ing).
MR, DONOHUE: Go on, then, take it
Q Did the District Attorney hold this book up, do you
remember, is this the book? A I canft say this book or not,
or what book. It was not shown to me before.
Q Vell, he held'a_book up to you in his hand like this,
didn't he (Indicating)? A No, to himeelf.
Q And he asked you - or the questions asked you first
were in that book, is that ocorrect? . |

MR, DONOHUE: I object to that, if your Honor please.

. THE COURT: I do not understand that qestion.
'ua, DONOHUE:. I have neo objection to putting the book

in evidence.

: TRE COURT: Proceed., How can he tell what questions
wvere in the book?

MR, FRANKEL: Well, by the next question, your Honor.

THY COURT: Well, go on, .then.
Q What is your answer fo that?

THE COURT: He cannot answer the question. How does
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he know what was in the book?

Q Then he read questions in this book and asked you"hoihoi'V:‘

or not you had testified other than you had testified that moIn- 5

ing in the Magistrate's Court, is that correct? : ' : gS%?;f'

ot

oy o 0 Gl
. 8 MR, DONOFUE: .I object to any refershce to this AR
book. The witness says he does not know the book at all, :’  :*2?f

THE COURT: Objection sustained.
MR, DONOHUE: ' If you want to put it in evidence, all

\

right,

" MR, FRANEEL: I am not puttijg the book in evidence,
the contents of the book, 6n1y for the purpose of testing
his credibility.

Q When you testified in the Powers case you remember that--
THE COURT: Well, he has already said that.
Q You testified differ-ntly in the Court of General Ses-
sions than you did in the Magistrate 8 Court, didn't. yOu?
MR, DOWOHUE: I object t- that, your Honor.
THE. COURT: I will aliow it, |

BY THE CO''RT: . N

b Did you give the sare teBtimhny in the Powers case as
you gave in the Magistrate's Court hearing? A I don't know
what t'e questions were over there but I said I canhot recognize
or I am not poeifive tc ide ntify Powérs. That's all I said. ’qi

MR, fRANKEL; I ack that phe answer be strieken out
a8 not'reaponeive.
THE COURT: Yes, motion granted. How mhch iongor'iq

your cross-examimation of this witness going to last?
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MR, Fﬂll!thf A few minutes, your Honor.

§ BY WR. FRANKEL:
Q Well, did you give the same tenfimony in the Court of ol %L&fiés
General Sessions that you gave in the Magistphte's Court about

P i

this case? ; : égfé
MR, DOﬁOﬂU?: This paftloular case we are tryin; now?
MR, FRANKEL: In the Powers case? j
BY THE COURT:

Q_ Do you remenber testifying as a witness in the Magis-
trate's Court? A Yes, Bir, but there was a good m&n} ques-
tions asked. I don't know if they were the sase or not. All
different questions were asked.,:

Q The same questions were not asked you? A In diffurant
ways,'that's all,

Bf MR, ¥RAFKEL:

Q Didn't you know what you waere talking about in fhe_Powori

case in the Court of General Scssions?

Objected to. Objection sustained.

! RE-DIRFCT EXAMINATION BY MR, DONOHUF:

I Q '‘Mr. Roth, in the ﬁugistrate's Court, both Powers &and
Dorgan were there, were they not? A They were. |
Q At the Powers tridl, Powers was the only one there,
| : was he? A At the trial here. 4
Q At the trial of Powers in the Court of Geneigl Sesslons,
he was fhe only one ’thgre, was he? A Yes.

L]

Q Now, did you give the same testilmony in the ?bwers case



that you gave in the Magistrate's Oqurf. with reference to A
Powers, at the Powers trial held in the court‘ot General Ses-
sions? A VWell, it must be, becsuse --

Q Well, all right, I will withdraw that, Did you ever
say in the Court of General Sessions that Powers was one of the
men you saw in your'-aloon tﬁat night? A I said that I could
not positively identify him, '

Q Did ;on ever say in the Magistr2te's Court that Dor'li
was not one of the men who was in your saloon that night? A I
did not say that,

Q Did you say he was? A Yes, sir.

MR, FRANKEL: There are tw'c answers to that question.
Can I have that read? |
(Last two questions and answere are repeated by the
stenographer).

MR. DONOHUE: Well, that is all, Mr. Roth.

(The Court hére admonished the jury ip accordance
with section 415 of the Code of Criminal Procedure and ad-
journed the further trial of tﬁe case until Friday, August

13, 1930, at 10:00 o'clock -A.M.).
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New York, August 13th, 1930. A

= ¢ TRANECRIPT OF STEVOCRAPHER'S MTNUTES : =

James E. Lyoch, £ “
Official Stenographer.
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New York, August 13th, 1930.
= 3 TRIAL RESUNMED : -

EDWARD ROTH, awitness for the People, recalled for

further oross-examimtion, testified as follows:
RE-CROSS EXAMINATION BY MR, FRANKEL:

Q Nr. Roth, do you .renenﬁber whether or not the man you
saw g0 towards the cash register had anythlng in his arms, a
bundle or packages or anything like that? b, 2, didn't see
nothing in his hands.

Q Did you l;e 'Dorgnn after his arrest? A I did. |

\ .Q How soon after? A VWell, 'wﬁen I got to the station

house, | | " "

Q Do you know Qﬁether he had a bundle in his arms at fho
time he was at the station house? A I do not.
| Q Do you know whether he had & bundle under his arm at
the 'time of his arrest? A I do not. :

Q A bundle of clothes? A I don't know, I didn't see.

Q You did not see? A’ No, sir.

Q Now, just for a moment, you remember you testified how

you went out towardd the front door'yeoter_day, and you saw these
two men approaching the oash register, or ore of the men appProach.

- ing the o¢ash register, and you went out tourde‘the front door,

‘that is correct? - Now, you were in the centre of the floor

abbut seven foot from the entrance, throwing saw dust when you

saw these men come toward you, is that oorreét. a8 .you testified

L

~




yesterday?

A Fot towards ..

'Q Well, one towards the cash re;ntor and the othor .om
'wheres else? A Tes. | | '

Q And you went imnmedistely toia.rdo the door b'eonn' m
had tﬁi: money in your pocret? A I went towards the door, j.'l.

Q You went out of the door? . A I 4did.

Q Did you have any reason to stop at the dcor and talk - - ,jv t
did you have any reason to stop at the door in going out? A I | ‘ 3
storpred outside, | | |

Q fou stopped outside? A I did..

Q How far outside? A Right at the door.

Q Right on the outside of the door? A Yes.

Q What did you do then? A I seen Ryan standing out-
nide.

Q VWhat did Ryan do after that, did he go == A (Intor-
rapting) I told him to go maide to help.

Q Never mind what you told him, what did he do, what did
Ryan do? ‘ 2 |

MR, DONOHUE: What do you hean, what he saw him do?

Q Yes, what iid Ryan do’after you spoke to- him? A He
went inside. g SN : : '
Q@ Which way? A Through that front door. | ..o
Q Yes, that ia all.
SANMT E I PHAILLIP 8, callqd and duly eworn as a
uitne.'uv on dbehalf of the Pepple, testified as follows:
(Huidanoe:‘ 334 East 100th street). -

WR. FRANYEL: Before the next witnees is called mav T
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. recall tho witness ﬁnqinr for oh_o_ or two quuthu?
THE (b‘lm'!': No, we will go on now wlth.tho next ﬁt—
ness. |
DIRFCT EXAMINATION BY WR. DONOHUE:

Q Mr. Phillips, on June 6, 1930,%§nd for some time befﬁro
i:hat day did you have an oyster counter on the premises on tho :
saloon of Mr. Roth? A Yes, sir. |
| Q At 99th atreet and Third avenue? A Yes, sir.

Q Now, talk so that we can all hear you? A Yes, sir.

Q Where was your lunch counter? A 1In the front towards.
the street. | i |

Q ‘lell,v on the side street or oh the avenue? . A Ko, on
'l'!gird avenue. |

Q Where was it, in front of the store or in back of the
store? A In front of the store.

Q How far was it-from the bar? A About ten or fiftees
feet.

Q VWas it oex‘.:aratnd frbm the bar room itself by anything?
A Yes, s8ir. |

_Q By what? -A By a 'partition.-

Q What kind of partition? A A round partition there
with glass and a frame,

Q Wae it all glass or part glass and part woodl? A Part
glass &nd part uo'od, frame. ' |
Q Which urt of it was glass, the upper or iowc:?' A The

lower, tonrdl tln bar.
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Q The what? A The back part, the back part.
Q lo.’JI am talking about the partition that separated your

&5 : %nnch counter from the saloon, what was that made of? A It'-nng 'g.;fr
v or it used to be the front of the saloon. ¢ ,

e ; ' ' o eaaatet

' Q ¥o, do you understand what = partition’ is? A Yes, siz. oo

' e

Q A wall between your place and the saloon? A VYes. - ~t g

. ‘ «" ,j,z

Q That was that made of T A Nade out of wood. » £ 4

£

Any glase in 1t? A Yes, eir.
Q ¥ood and glass both? L Yes, air.
Q Fhere was the wood and wher& wis the glaas? A The
glass wee towa¥ds the back of the bar, towarde facing the bar.
Q There was the wood? A In the side.
Q Could you see into the bar room fror your 1nﬁoh counte r?
A 1 see very little, yes,lsir. '
Q How could you see? | A Through avlittlo hole,
Q How big wss the hole? A About that big (Irdicating).
Q How far was that hole from the bar? A. About ten or
fifteen feét, | |

Q FWerxe yéu in your lunch counter or in the room whe re your

lunch ccunter is on the morning.of June 8th of this year? A Yes.
'Q About whai-time sere you there when sometplng”haﬁponed?
RN ; A I was Shere aboﬁf one o'clock.
' 'Q »Wsll, aid sonething happern after one o'clock? A Yes,
| sometine after one o'clock, 5 | '
G About what time? A About 1330 or 1:45.
Q: Tell us whuf haprened? A I honxg i ncice in rront; EY

noise was going on, I turned around and saw Gallagher lying
; g o . ¥
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in there.

Q What did you see? A Gll;akher, the bartender, was ly-
ing there.

BY THE COURT:

Q Did you look through this hole? A I lookedthrough this
hole, yes, sir, | |
BY ¥R. DONOHUE: -

Q You were Joéklnz through this hole and you saw'Gallaghor?
A Yes.

Q Where 4id you see Gallagher? A Towards my plaxe,,aut;
slde thq bar, between my place #nd the bar.

Q@ DPid you see anybody else in there besides Gallagher?

A I didn't see anybody.at the tize, only a man cutside the bar
and & man inaide towards the register. '

Q You saw a man outside the bar and & maﬁ inside the btr"
towards the register? A Yes, sir.

Q DNow, do you see any of thecse nen in court now that you
saw either inside the bﬁr or outside the bar? Just look around,
now? Step down and look arcund if you want to. Do you underé
stard what I wwﬁn? A You rean if I seen the fellow in there?

R will refrane the question. Do yfu see a2nybody in
court ncw that you sar either behind ﬁhe har or in front of the
bar as you looked through this partition on the merning of June
8th? A I think I de.

G Whom do you see that you saw there? 4 That fellow sit-
ting down there (Indiczting):

Q Well, step down and put your hand on hia?

PR
p, 9 .\‘ .
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