'*]£“ﬁ!iithg resd you these two questions and i@gw;r-.‘
"Qkoo'thuﬁ bring your mind back to the occasion when this group
6! men were in front of Rogere' Saloon on thatlnftornoon, and : }.
dool.titt bring up to your mind that Patrick Donovan yai»e#uroh-
1ngh1i? | A T did not see no group of men there.
Q How many peocple were in betweenyou and Donovan? A
?eoﬁie were ﬁaoeing back and forth all the while.
Q How many people would you say passed back and forth

while Donovan and Rumore were face to face, and Donovan wase

talking to Rumore. Did anyone. pase between thomj A They
. passed between me and them.

B Q How many people? ‘A I should judge about seven péople;_

Q You c;n remenber that, can you?! A Not exactly.

Q Do you remember anybody passiig between you? A I re-
;_ 3 member people.

é; : 'Q You remember some people pcleing vp and down between
you that day- Dén‘t you remember just 1hat'hsppened there
that day, and didn't someone say, "Watch out fo; a gun?"

And then Domovan took hold of the man Rumore and searched him

and he said, "Fo, he ain't got any gun." 'Don't you reinember{
that at all? A No, eir- '

Q iben Rumore oaméup and spoke. Donovan and Donovan
i ; ' said, "You are a peaceful man," and togo away, what wae the

next thing that happened? A Rumore turned around and he

spied Martin Purke standing in the vestibule of the saloon.



,'o cav pooplo otunding botwion Rumore nnd .
,Oalani Martin Burko, - I mean b.lid.l Domovan. Donov.n

. Wae l‘hnding a little to the right of Burko. you said, do you
rononbor?. i am trying to think.
; Q Thi- is tho firet time you everheard of a man b01n¢ 5
‘shot that you know, len't #? A Yes. :

i R Q And you happened to be there in that neighborhood that

day, didn't you? A VYes.

'Q Doesn't it stand in your mind clearly? A No, sir.

E g - : Q What did you see Burke do there? A 'hon'thil man

: -saw Burke iﬁ the doorway, bhe turned around and.wont for Burke.
Q Who grabbed Rumore when he went foleutko? A 3484

not see anyone grab him.

: Q What happened? A As he went for Burke, tho next
tiing 1 know, he wae no‘r on top of Burke, and there was a
shot. v _ ; |

Q What did Rumore do, did he do anything? A I didmot

wait to see.

Q Before the shot wil fired, did he do anything? ‘A Oh,
. _ yes. A‘ | ‘
Q Vhat? A He went at Burke, and he muttered something
in Ttalian. He went at Burke with a vengeance liks. :
i e MR. NEARY: I move to strike out about the vongoandi;
| . THE COURT: Strike it out.

-

A (continuing) He went after Burke like he wanted to hurt

oo ;‘(-;;,'1;;\. v
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Did you make that anewer to Mr. Hennis at the station hpuqé?

now refresh your recollection and bring back to you what hnp4

something.
MR, YEARY: I move to -trlk;ih‘t out.
THE COURT: Strike 1t out. - ;
Q Tell ue what he did? - A Rumore was standing there

and Donovan wae trying to pacify him and he spied Burke and

 went after Burke, and as he did he muttered something in

Italian, and went like this towards hie pocket (indiostiﬁg)

and the next thing I knew I heard a shot.

~ Q Wnich pocket did Rumore go to? A Iign not sure. I
could net andwer fhat truthfully.
Q. If you cannot answer 1t trqthfully, do not answer 1t.
You do not know? A I don't remember. :
v Q What did Burke do? A T could not ‘ee what Burke done p
Q Is your memory quife clear on that. Let me ask you; )
did !rf Hennis ask you this quelt@bn(reading): "Q 'qil, 'ho.‘
414 the -hootzﬁgr A Well, T saw Burkie.

"Q You saw him do 1t7 A Yes, eir." A _ /

P | don't remeumber.

Q Don't you -remember him asking you that gquestion?
A No, eir.
Q What? A YNo, air.

~Q ‘Doesn't the @estion and answer I just read to you

pened there? A I don't remember making that anewer:




Do you remember lr- Hsnnil asking you that question? A» No,

#g -1:, 1 don't renembor-

HY THE COURT:

q Did you see a gun in Burke's hands? A No, eir, I

AR

-did not. :
BY MR. WEARY: = o ,

Q Does that guestion bring back to you any recollection

of what he did there that.d;y? A Yo, eir.

Q Does the answer you made to Mr. Hennie bring that
back to you! A " No, sir. -

Q And the further question (reading): "Q What hand did
 ho have the gun in? A T coﬁld net swear if it was the loff
‘or right hamd. ’ ‘ : '

"Q Can't you remenber? A If I ain't mietaken, f think
it was the left." ﬁo you remember thoee questions, and
making those answers? A T don't remember that.

Q Does khut bring back the fact to you of what you eaw
him do that day? A  (No anaswer). '

Q '"Q And you oay he shoved the gun through the orowd?
A Yes, eo1ir. ‘ ; . ' :

"Q What do ;ou mean, that he just shoved his hand through? gf
A He shoved it through yhe crowd while the crowd was around I

the man and he shot the man." Do you remember Mr. Hennis



8e quoattonc and your naktng tholo ‘nl'.rl?
A I don't remember .nything like that.

Q‘ Having called your attention to those questions and - p
anlwor-, to refresh your recollsction, dooo that bring b;ok‘
to you what you eaw there that day; and the further ques~
tion: "Q Did you see a flash come out of Burke's hand? |

,A No} sir, T didn't see the flash because I didn't want to

. be anywhera near the man because I was on friendly terms
with the man and the man knew me from going in and getting
shaved and haircutted, so I didn't want to be anywhere
n;.r the man, and so I stood on the ocurb on the outside of
the crowd." Did yousay that to Mr. Hemnis. You did
tell him you were standing on the outside of the orowd,

%i j ‘  didn;t you? A I know I was standing there.

F%f L 'Q You told that to Mr. Hennis? A I don't remsmber

telling him that. ‘ | |

Q "Q PBut you did see Burks shove the gun-through

the crowd? A T saw him shove the gun through the crowd .

"Q How many shots did you hear? A I know I heard one 3

and then T ran." _ Now, having read to.you those questions and

Sl oo s el

e () ' ; ,
& answers, can't I get your mind back to just what took place
 ;7v ' on that day? Doesthat help you to remember what took place - ,: o

there? A- I remember some facte that Xappened thax.day-

Q Tell we just what facts you remember that took place

on that corner? What were they? When you saw Purke there

3
3
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lﬁﬁh facts you rqiﬁubor? A 1 remember thi_fquk
‘ruht. | | e '

Q You testified about the fist fight. What else do You
remember? A I remembver the man 3oing away and ocoming back
i | : | . ;

Q fou toldue about that? A .And I remember the ahoéting-

Q Who 4id the shooting? A That I could not ewear to,n

who done 1f.

Q@ I was trying to refresh your recollection ae to the

statement you made On the 16th of February, four days after the
-shooting- Your memory wae pretty clear on that day thon?

A T guess 1t was.

Q OCan't you remember now what took place on that corner?
A v(lo ather)x
Q You testified before the grand jury, didn t yOu? ~
Yolm sir.
- Q When you heard the first piltol shot, did you notice

ubout where the lound ‘of the shot came fromr A -Yes, sir.

Q And where did it come from? A It came from the diroo—

tion of Burke.’
BRY THE COURT:

Q How do you know that?} A There is where the man was,
towards hin.

Q How far away were jbu at that time? A (No answer).

Q Are you guessing? Did you see any gun in Burke's hand?

J
]
|
|




utiu -osn you honrd e -hot near where the two men

were? A Y.l, lir-

Q lbw far away were you at that time? A Fromabout

“here to the end of that table (witnese indicates about fif-

teen feet).
'BY MR. 'nmx:
- Q And how many shots did ybuwheur? A I heard one.
Q Ts that all ‘the shots you heard? A (No anewsr).
Q Dia you hear more than one shot? A Not that I

ronombOr.

Q What did you do when you heard the first lhot? A

I ran.

_Q Where did you run to? A Down through 19th street.

Q Did the defendant Burke run with you? A Not that

25 ‘Temember.

Q Did you leé‘thb defendant Burke that afternoon after
the shooting? A No, sir,

Q !hero d1id you:go? A Ninth avenue, between 19th and
: 30th streets - 157. '

Q Have you a brother who lived in West 19th etreet?

A Yeas, eir.
Q What number? A 434. _ ;

.Q Is it down'noar a garagc7 A ves; -1r.

Q Did you go into 434 Vest 19th street after the shooct-




" ;‘ 3 'Q'hlnyouo else? A No, sir.

Q Did you meet the defendant Burke thers? A 'T did not
see him. ’ _

Q Dia jou'm;ct the defendant Burke shere? A No, sir.
Have you a brother names Jumcl.Dowlingf A Yes, sir.

‘Was he there? A . He wae thers at the time I went.

o2 O O

Fsi Burke there at that time? A I did not see him.
- Q Was that the first. time you had been back to your
brother's house since the time éf the shooting? A Yes, oir.
. Q Your brothor.ie married an& does not'live with you?
Tt 1s right. ‘
Q ‘Where did you see Beréen go after the tiet fight?
,;A I don?t'remomber seeing Bergen after the fist fight.
Q You saw Bergen fighting with Rumore? A Yes.:
Q Did you see where Bergen went? A No, sir, I d1d not

take notice.

-~ .Q (reading) "Q Where on the afénue after Rumore went

up to his shop, where did Pergsn go? A Bergen went ;nto the

'¢1nn111}' Did you say that? A T don't remember.

Q' Did Mr, Hennis ask you where the defendant Burko,qentt

A Yot that I remember.
Q (reading) "Bergen went into the ginmill. Where did

]
- Burke go? A Home-" Do you remember that? A WNo, sir. j

DX S e L e - . ¢ s v



St : :
 d4d Mr. Hennis ask you if you knew for what Pur-

 pose Burke i‘gt home. DO you pemsaber it question bdinc 

asked you? A Fo, sir. . .
Ald. You said you qniy heard one shot. Is that so? A

Yes, sir. il | |

'Q Now I aek you this: "Q And how many ihotl'did you’

:hogrf A I heard three more. When I got around the corner

i 6qu1d ﬁonr bing, bing,bing." Does that refresh your recol-
lection what you actually heard that day? A T only really
he-;d oﬁo shot nnd‘then I run. V

Q*_Did you hear uny‘other shote aftef you began to runr'
A Wo, sir, T 414 not hear. ' I really only heard one shose
Q You say Patrick Donovan was etanding talking té Ru~

:r": . I

wore? A Yes:

B @ Did Donovan touch Rumore? A Not that I remember

_ﬁ; i seeing. A \ ¢

i ©Q Do you recall making the statements that I have read
o o you about the defendant Burke pushing his hand through the

- .~ orowd. Don't you recall making those statements to Mr.Hennie?

g A No, sir.

e |

A R MR. NEARY: I think that 1s all.

% CROSS EXAMINATION BY MR. FITZPATRIOK;

;ﬁf | Q You were taken to the station house onvtﬁq evening of
& 4 i : :

. this alleged crime, on February 13th, weren't you? A No,sir.

Q 'hen:woro you taken to the station ficuse? A I wae
) 4 4 ' a
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"Il two dnyc uftor~ A .lo, eir, on the 15th,’

Q By whom? A "By Officer Corcoran.

Q Anyone slse? A No, sir. | ; e '
-Q  ¥When ydu arrived at the station house, wh@t h;pp;nedt
g lhon I arrived at the station house they took me upotsirl
: und sat me in a little room, and Captain Carmody came in and
he said to me --
IR; NEARY: i.object fo what Carmody said as lmma~
* terial. '

LS
e

THE COURT: Objection cvertuled.

%j: . A (continuing) So he said to me, wWhat do you know about
- this?" I said, "I don't know anything about 1t."  So that
! ; '
gL was all, he let me alone. 8o they held me there for about

E _two hours and Officer Corcoran came in and said, "All right,
.you oan go-" He took my name and addrese And let me go.

'Q Did you go to the station house again on another occa-

L sion? A Yss, sir, on the following day.

;{;' Q Who took'you over there then? A Off;osréCallghan and. :
E:,\“ Hooks. : : ;
;fC " ) Q How long d4id you remain there at that time? A I'un d

not sure about the time but I think it was some time about half
past two, and 1t was about dbven 9'clock when I came out that

evening.

o PR
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all uround the difforont rooms, the fellows that they had.
What do‘you mean? A' The fellows that were arrested.
You mean witnessss in this case? A Yes, s8ir.

Or bther defendante? A Witnesses.

People that you knew? A Yes, sir.

Had they been witheaqea here? A Not that I know of.

Q Who were they? A Justthe men he had, that the Distriot

Breslin.

-Attorney had.

Q Courtney and Troy? A No, Devlin and Kondrup, and

Q VWas Sullivan there? A Yes, sir, Sullivan that is.

here, yes.

Q What happened?

A They took me by scmeone's room,

I don't know who, and the first thing T know I got punohod

on the jaw.

of detectives came in.
they went out agaip.

started to threaten.

That was all right. Then they put me in tho lsvo- :

‘tory and I was in there for about an hour or so and a couple

They just asked me guestione and

Then Officer McNamara came in.  He

Q What did he say to you? A "I am going to kill you.

And you will not get out of here al;ye.'

and he started in beating ze. He had a rubber hoee in one

b N

7 hand, and he had a lead blackjack in another hand.

And thinge like that,




!io Bit you with o bluk:sok? A Yes, ur, with

'Ao bluatj;ok on the legs und with a rubber ‘hose he hit no uorous

the head and on the ear.
. Q What happened t?>your ear? A It was very painful.
Aft!r-I came out I went to see the dootor the next night and
ho'luid something abOQt internal injuries that were donﬁlto
my ear.
Q What doctor did_you go to? A Dr. Fisher.
Q How long did he treat you? ;

MR. NEARY: Objected to as immaterial.

MR. FITZPATRICK: It gces to the circumetances of
these statements. I think I pan‘go into thatf :

THE COVRT: He said he made no such statements. The
-ﬁi . Juror; bave no right to accept what the District Attorney

has read as proof of any facts. The Court merely allowed

the District Attorney to question this witness, and thi
g : . Other witnesses, as to statements puxportingfto-hayo bo;n
;; ' made by them, for the purposs of refreuhing their recol-
- : leotion. Fhen a withess says that his recollection is
not refreshed, the Jurors have no right under the law to

draw any inference against the accueed, or againet the

witness because of the subject matter contained in the

E ’ -question uhd the answers purported to have been nade by
B " the witnesses. That law is clear.

MR. FITZPATRICE: But the damage is done when those

1
r
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q, ‘ﬁd p th:l.nk 1 can show the e:mn—
.iﬁilott undcr whioh this happened.

THE OOURTe No juror has a right to infer that a:

witnese teetified to something concerning which he said
he bad no recollection. That is the law. I can not s g
prive the Distriot Attorney of the right of trying to
refresh the reooilooﬁién of a witness. He is entitled
.to do that under the law. ; |
Q When, for the first time, did you see Purke on the
corner of 19th street and Ninth avenue on February 13th? AV
When thie Rumore came back after a fiet fight, that was the
firet time I saw him.
Q What wae he doing? A' Just standing.
Q Did Burke h;ve any conversation with the deceased in
thie case? A Not that T know of. :
Q Did he esay & word to him? A No, seir.
' § Did the deceased say anything to him? A No, sir.

He just went at him, that was all.

Q T thought &ou #aid he said something in Italian.
A T could not understand what it was.

Q Then he did say something? A ‘He mutter;d‘-omething.
.hf~‘ ~ Q You said he went at Burke? A Yee,.eir-
Q And Burke wae inside of the vestibule door of the sa-
ffﬁ loon at that time? A Yes, eir-.

Q Of the saloon on the cornér of Ninth avenue and 18th

4




‘ﬁ{v'hut dtd the deceased do when he went at the defend-
.ntr A He zede a lonk for Burke. He muttered something. and
h.‘hollorod at Burke and went to his pookets with his hand, |
and with that he was on top of‘Burke and the next thing I

;kniw I heard a‘!hot;

"BY THE COURT:

Q What do you mean, fhit he was on top bf Burke? A
He was right clces to him.
Q Did he have hold of Burke? A Not that I could see-
BY MR. FITZPATRICK:
; : d Thon.you ran_away?l A Yés, eir.
- BY THE COURT: |
~ Q How soon after the deceased made, as you say, & leap
i 4 at Burko, did you hear the report of a pistol s]otf AT
judge about two minutei- 4
- " Q What wae he doing during the two minutes? Jﬁlt il-

lustrate by oiupping your hands, what you mean by two minutes.

Indloute the first clap when the deceased made a leap at

_ Burke, and the second clap the firing of the revolver. 4 (Wit-
& g -

: ?; : ness indicates as requested).

Q You say that is two minutes? A T judge about a mimate.

|
:

Q Now do it over ag;in. A '(liéne-a doee as requested).

(The jurore estimate the time as four seconds by their watches).

Ll LAl

 Q How many seconds elapsed between the time of the firing

¢_~*j£
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‘and the second shot? A T don't ronoﬁborA

~ the second shot. I don't'remémber hearing them.
Q Four seconds after the deceased made a leap at Burke
you heard the report of a pistol shot? A Yes, sir.

BY MR. FITZPATRICK:

|
-
i
}
)
!

Q Did you see anything in the hand of the deceased at
that time? A No, sir.

Q Dia ydu see anything in Bﬁrke'a hand at that time?
A No, sir. .
P v Q The deceased wae quiia a large man, wasnit he? A Yes.
Q Much larger than the defcndanthurke? A Yes, sir.
B Q And when he got in front of thé defendant, you could

not see what the defendant wae doing, could you? A No; eir.

-;_,7;_"4,);: =25 —:.’.:

BY MR. NEARY:
. . When L ,
b Q /thie man made for Burke, what did Burke do? Tell me
! "

all that Burke did? A I could not ees what Burke was doing.
¥hen he went for Burke he was right in front of Burke.

;¢1f ] -Q Right ih front of yout. A In front of Burke.

Q How deep is the etorm door in front of Régorl' salocn?
It is a sort of small wooden house. coming out, ie it? A Here
ie the doorway and there ie the sterm doors (indicating)? When

they are closed it shute 1t entirely. The storm doors were

thrown back, just like that (indicating). Here is the etreet,
and to go into the saloon you have got to walk maybe a die-

tance from here to there before you are in (;ndicating)-




yﬁu-ﬁ?ﬂ !ﬁlt‘o lindlc.ting about. four foot)

'Q You would have to go four feet past the storm door bo;
foio you get. to the second dbor that-goe- into the saloon? A .
Yoc, sir. _ . ;

Q Did Burke go back tow;rd that second door? A  Not that
I.dould see. :

Q Did Rumore have hold of Burke? A I could not see.
He made a grab for biam but I cdul& not leé.

Q@ He made a grab for h1m, and then you heard a shot?
A Yel, eir.

Q And you say you heard the shot as you indicated by
olnﬁping your handn, Just after Rumore grabbed Burke, is that

risht'(Queation w;tbdruwn).

Q You have indicated by two clape of your hands, to show .

_ the time that elapsed between Rumore eeizing Burke and the first

shot, is that right? A Yes, sir.
Q Now, was that saloon upen that day? A Yes, eir.
Q Had you seen people go in and out there? A Yes, sir.
Q And did they come in and out through the door on Ninth
avenueé where the storm doérs were? A Yes, sir.
Q In faot, that is the only entrance to that galooh?
A No.
Q- There is a side entranoé, is there? A - Yes, sir.

Q@ There was not any door or hallway right next to that

.




‘( !Ua’i tho cntrunoo to that building in which Rogoru'

saloon is 1ocntod. down on 19th street? A The entrance to

'th.t building, yoc-

Q It is a laloqn onthe ground floor, with people living
above? A Yes. | ' . ? |

Q And the eﬁtrance for the tenants who live above the

~ saloon is on the downtown side cf 19th street, a few doors

from the corner? A Yes.

Q How long wae it before you saw Burke standing in

the doorway of that saloon, that you had seeri someone coming

in or out of that saloon? A I don't remember.

' Q Had you been in the saloon? A ¥o, sir.

Q Had Bergen been in the salcon? A Not that I know of.

MR. NEARY: I think that 1: all.

PATRICEK DONOVAXN of 411 West 18th street,

’

a witness called and sworn on behalf of the people, testi-

fied al;¥0110Wl!
DIRECT EXAMINATION BY MR. NEARY:

Q ”What ie yourbueineée? A T am business agent on the
docks, on the piere along the riverfront; |

Q How long have you workod along the river front? A :
About five years this January. '

Q Where did you say you-lived? A 411 West 18th street.

S0 G o AR e Jsbt ™

S



!
o
.

the sftornoon Of’thil fatal nocidant 1 téok my youngster for

Q lo' long have you knows hiat A Well, dmost since
ohtldhood.

Q You llvo in the same neighborhood in which he livo.?

k) Onoo I 414 as yonngltorl-

Q Did you see lartin Burko on the afternoon of robru;xy
13th, 1931? A No, sir.

Q On the afternoon of February 13th, 1981, you did not

see hinT A Ro, eir. ‘ : : A &

Q Were you in the neighborhood of 19th street and Ninth
oionuo? A Y’l,vlit.

Q Who did you see there? A Well, I saw & lot of fﬁo.
boyo.thgt were . there at the time_of‘the accident. |

Q Who ooro they? A _loil, there iu' the Dowling boy,
ond tﬁo'Bergen boy, and oovornl other boyu there. |

Q Wat 'II going on whenyou first saw those boys? A On

s walk. I wae walking up Ninth avenue. When we hit 19th
otrootjxhere were three longehoremen thetelthat belonged to .
that particular local that I ropre-enf.

d Dia you see the man there who kept a barber shop,
known as Rumore? A Yes, sir.

» Q Who wae near Rumore when you eaw him? A The Bergen

boys 7 :

Q Anybody else? A lo{roir.'

el B b
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. ' ihn Dowllng bcy. who just left here,
ihlt.ltt.rnoon?‘ A Yes, sir. '

Q Where was he ltanding? A I could not exactly say

PRST  C

where he was ot-nding at the timo;

oI

Q Did you see a boy named Sullivan standing there? A

.°. '1: .

Q Did you see Kearney there? A No, sir-

Q Did'you see the two Kearney boys etanding there? Allo.

Q Did you see Troy there? A No, sir.

Q When did you firat ees Rumore? A When I was tslkin(

-;i ] . to those three lcngehoramen, that ;ttracted my attention to
him,. to the fight. They were asking me about a ship on the

T Y '

'f;- ' Q Did you see someone fighting? A Yel,‘th1|~mnn with tﬁo

R Borgon-bqu : |

Q Vae anybody else fighting withhim? -A No, lif..

‘$V. 4 Q@ Was Dowling fighting? A I did‘not see him.

R ' : Q How léng did the men fight? A It wae only a'quo-tion 
of‘dboﬁt a minute, I believe. _ : Vil
Q "hgrp did Rumore go them? A T seen him walking up

Ninth avenue ut quite l‘f&lf paco-
Q Did you see him come back agsin? A Yes, eir.
BY THE COURT:
. Q You eay you saw the f‘igg. Stafo what you saw. A I

just saw the man and the boy fight.




8aying that it ‘was just a fistic encounter, and he went away.

‘ing as though --

RS ol it 4 oo T TV A o
;|.,|;’l:“}’f‘-';“§» A ."J-':""ETJ .-V.“",ﬁlf ‘i'

121

;'Q 'hit.lin and what boy? A This Rumore and the Bergen ;

boy-
Q What did you see them each do? A I just saw them.

There were a couple of clinches exchanged, and then it was

"all over, and it came to a talkative argument. What it wae z

‘about T was not near enough to hear-

BY MR. NEARY:

Q Did you see Rumore when he wae near 18th street and
Ninth avenue? A Yes.

Q Did you eee him come frcm the direction of 18th street
and Ninth avenue, ﬁp to Rogere' saloon? A - Yes.

Q Did you go over to Rumore? A No, eir. After the argu-
ment stoppred, the policeman On beat came aleng and uakeawtho

boye, as far ae I kno&, vhat ihe trouble was, and they told htn,>
Then when this man came back he went toyardl_leth street look-

0 Never mind. He went towarde 18th street? A Yes, eir.

Q‘ Then he came back from 18th street? A Yef,'lir- ' i

Q When he cnm§ back from 18th street, did you go anywhere |
near him? A No. He came over to thé boys and he'laid. "Where
did he go?" Then I spoke up and I told him, "Listen, you are
no boy, yod are a man advanced in yeais- You have got the big-

gest majority of these boys' trade." I tried to pscifi'the

-

whole thing, explaining tc him where he was wrong, that he

pons T
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'tolllnc hin that he was fooltug with a lot of youngoterl? A

ling with & lot of youngsters. -
‘Q,v*hori were you standing at the time that you were
By Rogoro' Baloon, by the corner.

Q Were you agairst the saloon or near the curb?. A. Be-
twoon the ourb and gutter.

Q You were between the curb and gutter? A Yes, right

in the middle of the sidewalk.

Q f am going to show you a diagram, People'e Exhibit 4
in 9v1denoe, and call your attention to the laioon; thies 1ie
the saloon (indicating), at the southwest corner, with a bukéry
next door. Now will yot put a little wark with. your 1nitia1-

at the point‘whefe you were standing? A I was‘etanding right

there (indicating by marking with initiale P.D.).

Q Please put a mar cn here and show Le where Rumore

was standing, and mark 1t? A He was etanding in front of me
: door : '

towards the saloon/ right directly in front of me.

Q Put arletter"R" there. A (Witness indicatee by making

an "R").
Q He was not right within the entrance tS the saloon door,
was he? A Right ocuteide of it. Hor§ is like the entrunoé, and .
he was ltaﬁding her? (indicating), and T wae standing here lpelk;
ing to bim (indicating)- o
Q VWhere were the'otherl standing;put a seriee of Qot-- vl A'}
on the diagram where the pther people were etanding. A They A'f



Q Wu thoro unybody back of ltunoro? A Yo, eir.

Q According to your marks you woro’praotioally surround-

ed by.otﬁor people? - A Yes, and on the eside of me-
Q .n‘ in bgck of you?! A Yes- G ; - i
Q How f.r away wae Rumor e standing from you when you 4
were talking to him? A Right directly in front of him. We
were juet having a peaceful talk smonget ue.

; ~ Q How far, indicate. A Standin;\zg\ai?nt of me like

that (indicating).

Q Indicate by some objectin the courtroom? A Juet like

that.

Q Ae far away as what? A Thie railing here (indicating).
. : . Q Avout a foot and a half? A Yes, sir.
e . - Q And there was no one between you and Rumocre? A Not
ox.étly between us. We were jult talking there.
;? B e e - iﬁat was the next thing that Rumore d1d? A While we

were trying to explain - in fact, there were about five or six

'ﬁr‘ooven of us -tinding there. Everybody was trying to tell
the man where ﬁe was wrong and everybody wase trying to tell ; ;
¢ % him where he was wrong. The next thing he muet have seen some-

bbdy come OUfiide, at least he loocked over the shouldere of i
. everybody and he made a lunge for him. k<
,Q@ Did he make a lunge to go past you? A Past ovorybody-' :

in the crowd. : ok ‘ B
, 4
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Q He was ltill in front of you. trying to get past

.'7ouf A Juot nbout betwoen us.
: Q 'hut did you do when he went like that to get past you? =
5 lvcrybody fell b;ok.‘

Q 'hut did you ﬁo? A Fell bcck with him, juset naturally
when you get Pushed you get baok. _

.Q, Did.you grab hold of,him? A No, eir. o ok l 3

Q Do you recall having a conversation’with me -upstaire
fdctorduy in the homicide bureau? A Yes, eir.

V Q I sat youfdown on one side of the table and I sat at

the otﬁér? A Yoa; _ : !

Q lL;l you‘try'to.;eoall wh;t you said to me at that
tlne? A Yes, sir. . |

‘ v Q Did you put your hands on Rumore whén he tried to get

Vbtlt»you? A Just naturally triod-to‘hold him off.

Q Did your hande touch hie body? A I may have tcuched

him.

Q Therg was not anybody itund;pg betweenyou and Rumore

when you were talking to him and telling him he wae wrong?

1
!
: §

L —
A No, eir. - )
x|

Q TYou wbre only a foot and a half from hin? A Yes.
Q And he saw someone in bsok, and h tried to get past

you? A Yes.

WY
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. ¥ : . ;3 .
| Q ”Diﬁ'ho Jump like that, towarde you? ‘ th fowurdl me,
but towurdl something in baék. ;
Q Did you put your hands gi? A I guees naturally I did.
Q Doyou remember whether you did? A I could not em-
actly say-
. Q. Just a8 he Jumped, what happened?i A Ags he Jumbed he

uttered some words in Italian. What they were I do not know.

B ~ Next thing T know; there was a sort 5f1§ouftié'§£d a shot
e followed. g o Y
g _ 7 ~Q Will youplease indicate by clapping your hande, - the

firet clap indicating when Rumore tried to get past you, and

the second clap indicating whén the first shot was fired.

A When he made an ;ttempt-to get past me, then whatever he.
said in thie language - it wae right about, I don't think it :
was & second expired, when he made s lﬁnge for aodbbddﬁ. He.
made an attempt to grab somebody and then the shot followed.

There were a cbuple of worde, whatever he eaid, and he made

an éttempf to pull hie handout of hie pocket.
BY THE COURT:

Q Did ycu see him make an attenpt to pﬁll hie hand out of

—

hie pocket? A Yes.

Q How far away were you? A Just as he came in front

) e e e———— RIS

of ne.
'Q You say you saw him make a lunge at somebody? A Yes.

|
Q Who thet somebody was you could not see? A No, sir.

T R N R T s e e o



Q lhon you eaw him nkinc the 1un¢e, did you look ut :

Chim? A Yo-,‘I was ntunding direotly in front of hin-

Q When he made a lunge hie back wae towards you? A No,
eir, when he made the lunge he 1unged towarde me. '
Q-.He nlade a lunge at you?! A No, at so&ébody because .
he attempted to get cver me at lom;body in back.
'Q What did you do? A 1 natur?lly backed away .
‘igv' : Q Then what became of Rumore? A He went out for him.
Q Fauateate that with the officer, amssuming the officer
b L .rcpfooenta you and you Rumore? A When we were trying to ex-
_;f - plain to this pan --
o » Q The officer now represents you. A When we were trying
;_ to explain to thie man how wrong hevwas_and everything, he
7»qf S sees scmeons in the'back - whether he mistock him for somebody.
:ﬁ 4 I do not know but he uttered theae worda in Italian, and he
| ‘wade a lunge over the top of me (1n11cat1ng)
' - Q Wae Rumore taller than you? A Yes, sir, he was a big

i mana' He made an attempt to pull his hard out of hie right hunq

pocket.
Q What did you do? A I naturally fell back.
Q lﬁer thie man Ruﬁofe made & lunge at a mar who was be-
hing you, Rumcre put hié hand over your shoulder? A Yes.
q Q What hand? A It must have been the left hand.
Q Not what it must have been. A It was the left‘hznd,

‘ o e E—
" beceuse he had hie right hand in his pocket.

o Nt
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wc»m ‘saw him umuy wm; his right hand in hu

t Dookot' A Yon- He came down the avenue with his hand 1n
his pocket. | ,
Q Did yéu take hbld of him then? A - No, iir;L'laturﬂily
I threw my hands. '
Q You got out ot hil_iay1 A Yes, sir.
Q Did you look at Rumcre at that time? A T waé right
15 fr§nt of him. I had to lqokatlhim nuturally; .
Q  What did you see him do with the hand he had in his

e ——————

Pocket? A Make an attempt to pu¥l it out. (1nd1cat1gg)

Q Did he pﬁll it out? A I oould not nay, I don't re-
memﬁor- . S

Q Vas the shot fired at the time pe had the hand in hﬂlu
pocket? A Well, he was trying to get it out. The shote fol-
lowed wben he mado the lunge- ‘_,Q—"'———"‘

Q lhilo he wal trying to get the hand out of hie pookot? :
A He made a lunge and the shots fcllowed. . _

Q While Rumore had his hand in hie co::g:::::t ie that

right? A Yos. - "’,/”'

Q You say the shot was fired? A No, while he was try-

ing to get it out. ;s”‘ﬂ—"

Q Dia he get it out? A I could not remember.

»

Q Did you see any part of his hand out of the pocket?
A ‘Rq, 'ir',,——"*" ,_—-“f’--.

- Q 'D1A you see the hand in the pocket? A ‘In the pocket . =
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‘pocket, you

I

time that his hand wae i that
shot? A Yes. T (A

-~

- Q 'h;t dld~you do?::; T was s0 frightohod, I waXked

: acroes the other side.

Q Before you walked to the other eside did you hear any

¥

more shote? A No. There were two shote T heard.

Q But you are sure that when the firet shot wae fired

——

Rumore had hie hand in his pocket? A Yes, sir.

-

Q One hand? A .Yes, sir.

Q And one hand wae exposed? A Yes, sir.
 cmt—————

Q And who shot you did not se2? A I could not see who

s v 3o ALy
shot him because he wae to the back of me. i

© | BY ¥R, NEARY:
Q Where did the shot come from? A From in back of me.

Q Which eide of you? A Directly in back of me, I ima-

gine. I could not see.

j? e 1f you do not know. Please te}i ue, and do not iﬁgglno-fjf
;i’ They c‘me from behind ycu? A Yes- L 3
Zéz Q You were standing with youi back towards the ocurb?

» A Yes, sir.

e

Q And everyoné behind you was nearer the curb than you?

A Yes, 8ir.

Q And beyondiit there was no railing or building of-u@y
- kind, immediately behind ycu? A Yes, a building was behind

';i‘> " me =-- no, not behind me but in front of me.




16‘ 0n fh.othér side of the itroetf A Yes, iir-
Q You touohed this man's pocket to see 17 .he hed. a gun,
lidn'ﬁ you? A I don't think T d1d. WNo, I did not do thux.
i - Didn't someone say "Look out that h§ ain't got_s gun?"
'A.filbannot remember. - . | v i
Q 'Did‘-omeoﬁe say that? A They may have said that.v
'Q Didn't you eay to Rumore, "You haven't got a gun, have
you?'- A No, T did not ask him that.
~Q Dia you feelhis pockets? A Wo, Qir-
Q Do &ou remenber making a .tatemeht? A Yes, lir- -
"Q And youmade that statement to Mr. Hennis in February,
- didn't you? A VNot about searching him.
; Q T am.just trying to refteah your recollection. Did .
you_uﬁko a statement to Mr. Hennie? A Yes. .
"o The -tatoﬁent_wa. taken down in narrative foim; iy

will not read it all, but juet this (reading): "There was some

talk mentioned about a gun." Do you remember saying that to

Mr. Hennie? A Yee, sir, there wae eome talk mentioned about it.

Q "Q Look out he ain't got a gun?"  Then these words, "I
said, you have not got-a-gun,‘have you?" (To Rumore) but I felt

his pockete, and then we were talking and try1n3~to.exp1t1n

~ where he was wrong." Do you remember saying that to Mr. Her-

"nis? A T couldnot exactly say. . It wae some talk about some-

s




‘P:hil,gpff;fgun.

Q;,nug they were in back of you then? A Yes, sir. .
'Q And Rumcre wae then within a foot of you?! A Yes.
Q. Didn't you put your handout and toych his pockets v
'.qptokly, to see if he h a zun?‘ A Maybe when he made the ' ‘%
.lunso I did. Mayve th@t is what they have reference to-
X Q Didn't you pat him on the‘shéulder and tell h;m-to
'T‘O away about his businees? A Yee, sir.
& Q 80 you did touch him? A Yes, sir.
:ng. : i'Q The shots wer?vfirad from behind you;‘when the shote
‘were fired, whéi did you dof A T got all excited and walked

. away -

Q Where did the crowd go? A I guess théy went in every

p direction.

- : Q Did you see Burke run? A No, sir.
Q@ Did you see Burke there that day? A No, sir.

P Q Burke wae not standing in the véatibuie of the salcon,

was he? A I believe he was, ae far ae I hear. T did not

8ée hin.
Q I ask what you know yourself? A No, I did not see him’

standing in the saloon. i i ‘ . » z%

ot g

Q You were faoing the salcon, were you? A Yes, sir.
Q Was he standing there? A I did not see anycne stand-
ing there. I did not see Burke all that day at all..

BY THE COURT:
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mu .umou’r ’x'
, 1 ru and brcu;ht up around that nughborhood- :
!Y IR. llll!'

+Q How many shots did you hoar fired? A Two shots,
thst 1- all.
Q 'hen Rumcre was ltanding talking to you, and you were

juet a foot and a half sway from him where wers his hands?

A One hand wt- in hie right hand pocket. The other hand
" Was down by hie side.

Q The cther one was by his side, the left cne? A Yeas.

Q And it was the left hand that he reached over the orowd

with? A Yes.

Q And he kept the right hand in his pocket? A Yes.

Q@ And as he reached over with hie left hand, right away

1*3' i the shot came? A Not exactly. He made an attempt to pull

o o the hand out.

e Q How quick after he reached over the shoulder did the

- ; bullet sound? A About a second or so.
. |

9; g - : Q Now juet indicate by clapping your hands once to show
'heﬂ hg reached over with bne hand, and the ssocond clap when
the shot sounded? A That is when his hand waﬁt over (witness
ql.ppinghandl), then a few worde were utfergd i ' 7
Q The firlf clap yod 1ndicnte'wheﬁ he went over with his

hand. A That ie the firet omne.

C ¢

.~ Q I ask you not to waste time talking- Juet clap the
R : e ——————————, - ' s g
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) left hand went over, and the

Q Please do that again. A (Vitnees does as requested,
olapping hie hands twice, and the jurore ostihato the time

between claps as three seconds by their watches).

Q@ Did you hear wyo;:—i: the crowd back of you say anyg
"-thlng to Rumore while you were talking to him? A Everybody
"Il irying to talk to him and pacify him.
Q Rumore said nothing except he said something in Ital-
44n? A Yes. ' :
' Q That man spcke English, didn't he? A T did not ﬁeuz
him.

Q Hhﬁn't you ever been in hie barbershop? A Once .

Q Did he speak Englieh then? A T did not spesk to him..

MR, NEARY: T think that be all.
7cﬁoss EXAIIRAfICN BY MR. FITZPATRTICK:
| Q You were present, as you already testifieﬁ,jihon the

fiet fight ccourred betwéen Bergen and the deceased, yoron't
you? A Yes, eir.

Q And that lasted about how long? A About a minute.

Q And thenvyou discuseed tﬁe argument? A Yes.
o ‘Q What had beountho trouble, do you know, that lta:fod

this fight? A I could not exactly say what the trouble was,

" but as far as I could guess it --

to indicate the firet shot (witnees clapping hande




ind W) . After a very ihortkiiiﬁi
left and went back to his barbershop, isn't that

iﬁrrcjt? A Yes.
'19 What did he have on at the time he had this fist fight .
'1t£ Eorzcd?. A He just had a small oo;t én him.
' Q Did he have a hat or cap on? NS juct'reuember.
)
Q When Bergen hit him, he hit him pretty hard, did he?
B 1 beliave be dia. ' '
Q Don't you know? " A Yes, I saw him hit him. He hit
him pretty harq. : '
~ Q He went.to the barbsrshpp, and how leng did he reﬁain
in the barberlhop? A He d4id not remain very léng at all.
He came right back{againh Juat ruehedrin and runhedout, He
- wae almost on a run.
Q He went past the corner that time? A Past the oorper
down 18th street, looking to see where a policeman was.
¥R. NEARY: I move to strike out the last, as a com=
| clusicn.

THE COURT: Strike it out.

Q Wae Bergen standing on the corner-~when he came back’

- from the Barbershop? A I believe he was.

Q Did you see him there? A Yes, I think Bergen wae
on the corner.

Q And where wae he standing? A Standing right on the

corner - .

4




ho'_f.r down toward 18th ctroet did he go! A
: ittﬁ‘ to the corner.

polioonnn wan-

IR. FEARY: i move to strike fhat Out.

THE COURT: B8Strike it out. He can nof tell what
was in thé mind of Rumore. He may state he was icoking
in that direction.

Q When he had returned from the barbershop he had his
“hand 1n‘hie pocket? A Yes. :
.‘,f Q TIn which pocket? ‘A The right hand pocket.
Q He had the right hand in the right hand pocket? &
Yes. |
‘Q Aft@r his return from 18th street he came over and
lpoko to you, is that oorreot? A Yes.
. Q What did he say? A He aoked me where he went to.
Q Where who went to! A He did not mention any names.
Q@ What daid you la& to him? A He just said in broken
' English and T explained to him that he was no child, and the
lo;ut he could have dene wae to go to hés barbershop, to
stop all thie fooling, that tﬁey were only a bunch of boys,
and he had the biggeat majority of their trade.
Q 'hero were you standing? .A By the corner, by the

-saloon-

Q ?hon what did he ¢o? A Looked down to ses where tho"

MR L S —————
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18th etreet or 19th street uﬁ'tib
A He vui_right in front of me.

‘Q And the orowd were around you?! A There were thioq

» 1uh¢.horondn fglking to me. All of them.tried to expluin'to
ﬁi-; and the orowd naturally gathered around to explain.

- Q The oiowd‘did not all remain behind yﬁu? A  No, some

‘Were on the side of the man. :

- Q TWhile you were talking to him you say he made a lunge-

——

o e i et M

A Yes, sir. _

Q In which direction? A Right over all our heads, !
2 —— 1

e —

in the back of ne.

Q Ae he made that lunge, you stepped back? A Yes.
e ]

Q Could you see where his hand wae, his right hand, at

et ————

that time? A It was sort of coming out of his pocket. It

e ——

wae in his right hand pooket. He stood there all the time

talking with hie hund in his right band pocket.

s --..<.....A....-.,._~._..—-‘-"

Q so you saw hies right hand in his right hand pocket

because he stocd there with his hand in the pocket? A No.

Q Did you see his hand as he started towarde the people

in back of you? A Yes.

e —————————,..

Q Did you see what haﬁpened to hie hand? A The left
g

hand went out as though he wanted to grab somebody 1p back

.of us. ; S i

Q VWhat happened to the right hand? A It was \coming

e ————————

out of hie pocket. (Indicating)

NG, A e
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'7,1hi ont 414 %0 got ihe r1¢nt havd? A DEouL %6

“8 Then directly after that the shot followed? A Yes.

Q And you went away? . A Yee, sir.
’
Q And the rest of the crowd diapernod? A Yes, sir.

————
Q And auring all this talk you at no time saw this de-.
fendant there, 1s that correct? A That ie correct. .

. . MR. FITZPATRICK: I think that 1s all.

£ REDIRECT EXAWTRATION EY MR. NEARY:
L Q Ae his right hand came out of his pocket, about half

-wny to the wrist, did you see it? A To thevwritt.

;ﬂf- : 'Q@ Show the jury? A Juet the way the hand came out,

£ .~ 1like that (indicating to the middle of the fingers).

.  Q And then when his hand got that far out of his pocket o
: the tirqp'lhot lounded? A__He uttered -onethiné in Italian,
whon the lunge wae made. _ :

ﬁi j : Q@ After his hand got over the crowd and the right hand

partly out of the pockot,-ia that the time the first shot was

fired? A 'That i8 the firet shot I heard.

- BY THE COURT: ]
‘ Q Did you see anything in his hand? A No, eir, I did = =
not. j

“BY ¥R. FITZPATRICK:
s Q You were standing on this side of him when he moved %
. | _ . ; ‘ :
back? A Yes- ' ; T ‘ ﬂ

T
- e
o

i —— ———————




Tight hand was over hers(indicating)?
n.nmy I object to that- Thers is no testi-

‘iony he was aside of him. He said he stepped back,
THE COURT: Yes: | b /

! 7“. | ' Q Did jog itep back straight from him? .A Juet oxcctiy~

|  vpu|hcd-bcok you might ciy. :

© . Q Did you éo froi one iidé to the other when.you‘ouii

: ppokt A To the side I went and he went sort bt past wme.

fﬂ‘z — Q To which side of him did you move? A I could not

& : remenber.

Q Hise right or left side? A I think it was the left

eide if I ain't mistaken. That is just the way I walked
R aftef the thing happened. s _ s

Q You moved froam his left side baock, is that correct?

A Yes.
R ’ Q .Then his right arm Was on the furthet side from you?
A Yes, sir. : .

©

‘BY MR, NEARY:

Q You don't remember exactly which way you turned lheh
you came back quiok; with a man jumping over you? A I must iéﬁ
_hsve went to the ieft because I walked to the left. 5

Q I am asking }cu'what you remember. Do you remember,
when thie man made eome motion over you, that you turned a

1ittle to the right of to the left? A I don's temember that.

MR. NEARY: That is all.




.n‘ ‘warn on bohulf of the Pbople. testified as followl‘!

 DIRECT EXAMINATION BY WR. VEARY:
0 MNr. Birchall, please tell me what yourbusinese 1s? ;
A Stenographer.,
Q Are you attached to the Homicide Bureau of the Dis-
"triot Atté:ney's office? A I aa.
Q How loﬂg have you been a sténogréphsr? A About six-
teen years.
MR, FITZPATRICK: I will concede Mr. Birchall's
qualifications a§ an experf stenographer.
Q Do you recall seeing the defendant, Martin Burke, on
the 13th day of Sebtember.19317 A Yes, 8ir.
Q thge 414 you see him? A‘ In the office of Mr. Hen-
nis in thie butlding. '
Q Mr. Hs£nia ie aasistant District Attorney? A Yae.
Q Do you recall who else wae prasent at that time? A

- Of ficer ﬂcRanuru, Officer Portser, of the 18th Prooinot and

Mz, Raftls, a friend of Mr. Hennis's, myself, and the defend-

ant and Mr. Hennia-

O At that time did the defendent make a statement?
A He did.
Q Have you the stenographic notes which you took at that
“ time, of the defendant's statement, wtthypu! A I have.

Q Did-yoﬁ-tranloribe the stencgraphic notes takem on
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lon tely? A I did.
"Q Have you a traneceript of the notes with }ou? A Yea.

Q Will you iook at them, pieala? oo (Witness looking

~ at paper). _ s,

Q And after transoribing these stenographic hotep_did ;

you compare the transsoript copy with the stenographic notes

t@kon on that oodauion7'-_A I qi4.
: Q il the transcript a correof copy of your stenographic
notes? A Yes, sir. ‘ . V
. MR. FITZPATRICK: 1 have no objection to'\kr. Birch-
all reading from‘the copy that he ﬁas tranioribed.

THE CbURT: In other words, ycu do npt press the
District Attorney to have this witnése testify from rooolf
_igotion before hé refers to the notes. ,

WR. FITZPATRICK: I just as leave have him refer to .

the notes. :

Q Then procesd to read what youhave there, please.
A "BY MR. HENVIS: ; _

. "Q That 1s your fullname? A Martin Bsrnard Burke.

*Q How old are you? A - Twenty-three. |

#Q Where do you live? A 338 West 19th Strset.

"Q Are you married? A No, sir.

iQA Ffhat is &our occupation?. A T work in the mn:iet -
produce mprket.

*Q Where? A Driving a Mack truok,rloading-




_’ﬁb!licﬂn. in 'nlhinzton lurkot.
§ & !1!h you would talk outlouder. I amAssistant

 Distrioct Attdrpey Hennis; I want to inform you that anythinz;,

 yoq1|§&,oin be used against you. Do you wish to make any

: otttdmont-relqtlve to the killing of Peter Rumﬁto on February
-Ilfh, 18217 A Do I want to make-any.ltat;ment 0 the rela-
tives? ' '

' "Q No. I say, 40 y*u want to make any statsment re-
garding the killing of Peter Rumore, on February 13th, 19311
Do you wieh to make any ltatement about the killing of Peter
Rumore on february 1zth,‘1sa;? A T wasn't in ‘the Place,you
know, when the aréument started; I wasn't inside in-the baker's
shop- ‘

: fQ.fwell, tell me whéyeyer you have to eay. I wogid like

%o know what place you ars talking about, and who wor; thpio,
;nd when you got there and when the dead man got there and
all about 1t. Jou just go‘aheed and tell me whatever you

have to say. I don't knov-the-number of the baker shop.

“®OFFICER MoNAMARA: 143.

"THE DEFENDANT: From what I know about it, the
'ff:i;’ argument started in the baker shop with this man, and thie
Martin Bergen, snd T wae outside, and when he come Out-;d§

he started to fight.

'~ '"Q Well, where is that baker shop? A I don't know.

. "OFFICER McNAMANA: 143 Ninth avenue.

2L e TR R e
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oyt d what 115 ne d1d the 'j?gunnt ctsr‘t» thor.ova‘Ju'tt }
~'before the man was shot. ' ;
b-'Q.;'ell, ;st thé_man Rumorof A Thie Peter'Rumore.
"Q And iul the arguument between Rumore and aomebody
iioo? A Betwesn this Martin Bergen-
' "Q Martin Bergen? A Yes, sir.
"'Q You weren't known as Martin Bexg;n?- A No,'sif.
fQ Martin Bergen was snoths; person? A Yos, sir.
' "Q You say gn argument started bstwesn Martin Borgehr
and the dead man in the bakery? A Yes, sir.
"Q About what time would that be? A What time wae
the shooting? |
"OFFICER McNAMARA: The shocting was about 3:40.
"THE DEFENDANT: Well, about fifteen or tweﬁty
minutes before that.
"Q Did you see the argument between Ruﬁors and Bergen?
A .No,-cir. ; ! 4

"Q Well, hew do you know there waem an argument betwesn

18 g them? A Well, I seen them when they came out in the 'fteot,
and they u%a:ted to fight. ‘

"Q Outside the bakery? A Yee, sir.

"Q ¥hat way did they fight? A With their flete-.

"Q And what happened after that? A Well, the way it

. 5

-tcrtodi after the argument in the baker shop they come out

and thie Joseph Dowling and Martin Eergen started to beat



"Q lbll, d1d Rumore and Betgen comeout of tho bako-

ihbp‘pogothor? S § The whole bunch that hung out in the
ﬂﬁlgbi:bomeouf, 4 ;
'..*Q"they all came out together? A Yes. .
"Q And first the afgument started betwo;n Rumore and
Bergen and then Doﬁliny joined 1in; ie that right? A Yes,'
ir. : ' |
"Q And then what happensd? A Well, then he told them,
he says, "Wait here, I'm coming right back.'
"Q Who said that? A Thkis barber.
‘g "Q VIQ'thst Rumore? A Yes, sir.
"Q Yes, aﬁd then? A 80 when he come bgck the firet
one he picked on-wgs me; and he had a razor. |
"Q Where did he tell them to wait, in front of §h94
-.bukor'lr A He iaya; f'&it her;; T'11 be rigﬁt back.'
"Q And,di§ they wait tﬁereT A Yas, 8ir.

"Q And how near 13 the baker to the corner? A Right

next to the llloon-_

'Q The. lecond house from the cornex? A Yes, sir.

"Q And they waited there for him to come:back? A Yes,
sir. So he come down Sth A;:h;e }rom the barber ehop acroes
the street to the corner where the qalbon was, right next gb R

the' bnior ghop, and they all -fartod bunching tpgethét,




e

thls lll. corncr-

I'Q- Il thet tho first you knew about 1t, when you ouioi

out of the saloon? A I had seen it and I wentin like to

the toilet, see.

"Q In the saloon? A Yes, sir; and when I come out the

first one he made for was me; and from what I learned --

. %Q What did he do then? A He pulled out the ragor and

he had hold of me by the coat here, and so I shot him. And

- Dowling.

"Q. Well, as qun sé he

lhoof him immediately? A Yes, sir.

"Q Was the razor open?

from what I learned after I was away, that he took me for

grabbed you by the‘ooa%, did you

A Yes, s8ir.

"Q Vhat hand did he have the razor in? A This hand

hlre (indicating rignt).

"Q The right? A Yes,

"Q Was he trying to slash you with it? A Well, he could

eir.

if he had got a chance, I guess.

"Q Where had you gottan the gun you shot him with? A .

I had 1t on me for about three months.

"Q Why were you carrying a gun? A TWell, I'll tell you

- how I cowe. to have it on before."

MR. FITZPATRICK:

examination-

I ought to objeot to thie line of -

o »
- "1
|

o
e |




ad&ﬂh?:' That is not a proper quéotgon}

MR. FITZPATRICK: 1 object to it-.

THE COURT: Objootion(oustained# Strike that out,
that last answer, aﬁd the jury wiil disregcrd it.

"R iel, and then? A Then I had the gun on me over thore
for thaﬁ. They come down two or three times after that, look- :
" ing for me again." : ;
MR. NEARY: T agrse to strike that out. It has noth-
-‘1ng to do with the case.

THE COURT: Strike it cut. You had betfor go over
thie with your aaeociate and not allow thinge 1n that are
incompetent:

'Q Well,when you came out of the saloon, how close %o
~you was the barber? A Why, he had hold of ne.
"Q No, but fhen you cameout, how closs wae he to you? .
_A T came right.oﬁt of the veetgbule,Ayou know, the frqnt of .'.
the ealoon, and-I had stepped right up to the crowd that wal‘

there -

"Q How nsar were ybu to .the orowd when you came out of

E;.‘ : " the saloon? A I wae right there - they were standing r;gﬁt
E around the vestibule when I w;lkel out. .

_13 4 "Q You walked out right beside him? A. Yes, sir. 'Sqe,
" I!hud avnerby hat on and a browﬁ overcoat, and this Dowling
ﬁad a derb; Hat and brown overcoat-

*Q Did he say unythiﬁg to you as he came up to you qith




fi "Q What kind of a gun was it? A .33.

l Bldn'trony B word.

‘Q Dld you make .ny effort to tell him that you woron't ;

Dovling? A He didn't give e a chance.
fQ lhorq did’ you have the gun? A T alwayl had it 1n

my coat pooket little coat pocket.

"Q lhioh gside? A Thie side here (indicating). - BT lq

iQ .The left? A Yee, sir. ‘ : . ‘ i _ f

"Q Tﬁe lower left coat pocket? A You know, in this |
coat; not‘thé overooaf-l A

"Q _Yes; in the lower left coat pocket? A Yee; I had
an Qvérooat oﬁ a% the time. ; ~ ‘

"Q Did you £iré with your left hand? A Yes, siz.

"Q You di14? A Yes,‘sir. :

"Q Did yoﬁ fire through the coat? A No, sir.

*

"Q You took the gun out of the coat? A Yes, sir.

"Q What make? A I don't remember the maks of it:

"Q Well, what was he doing whils ycéu were drawlhg the

gun out of the coat? A I seen him'coming, you know} he
stepped into the veetibuls and he had it out of his pocket

already. . .
"Q Well, 4id this thing cccur on the sidewalk or in the
veetibule? A VRighf in the vestibule. -
-"Q ‘Right in the veog}bule, off the sddeﬁalk? -A  Yes,

8ir.




‘ lid ho eo-o to walk igto the vontibulo 1!
: tllfihvoo foIIowo were .tanding on the lidowalk? A lell,

it was liko,,toe here wae the vestibule and 1 was standing
_right hers, and as he come like that, why T backed into the
vestibule. Wi L ‘ :

"Q On, yéu backod ﬁpAa little? A Yes, air.

" léll, didh't he eay something whken he took.holdiﬁf i
your‘doatt A He didn't eay a word. 'I don't reslly under-
lfana - he mumbled somotﬁing,vﬁut I don't know what it was.

 '§ Did he cut you at all? A No, eir.

+ - "Q Cut yoﬁr oiothee?v A No, sir.

"Q Did any of these other tellows on tﬂe corner tell
you to shoot him? A No, sir. j |

"Q Any of them know you were going to shoot him? A
'Well, I don't know; they mighf havé had an idea.

"Q Did you tell them you were going‘to shoot him? A

 No, eir. |

' "Q Anybody else join in the fight, then, between you and

the dead man? A Ok, they all run then.

-~

"Q After you shot him what 414 you do? A T walked
- ! ' ‘

arcund and down 1Sth street."

AT =2 %
R Le 2 E

MR. NEARY: Juet skip the next four lines: "What did

L

you do with the gun?” Please read fronm thora--

A kreading): "What did you do with the gun? A This Dowling's . -

brother hed it; T don't know what happensd to it after that.

A R BRI



houn vo run in.

'"Q I don't hear you. A T say that's the héu:e_ie went

"Q ¥hen did you go in thathouse? A Aftér_the»lhooting.‘
"Q You went in th;ro? A Yes, eir. )
"Q !here? A I don't know what the number' ie - four |
something, down near the gar;gef
BY'QFFICER McNAMARA:
: _ "Q 1Tt ain't Joe Dowling's house, ies 1t? A Jimmie
'Dowllng-' »
BY MR. HENNIS:
. ""Q Did all the crowd on the corner go in there too?
A No, there wase ;nly four or five went in there.
"Q With you? A Yes, sir.
"Q What is the name of Dowling thut yougave ﬁhc gun to?
A~ James Dowiing. e - |

"Q Wboig does he 1ive? A T don't know the number."

VR, WEARY: Just skip ths next question.

’AA (oontinnos reading) "Q- . What 'did you tell Dowling to do
_ﬁy. ' with the gun? A Well, to hold it. They figured someone wae
ooning up- :

'Q You gave them the gun as soon a8 you want in tho

house? A\ Yes.




unltnr-. ' ' i o ’

‘A (oontinuu reading): "Q D14 yéu’ o'vu; have any trouble
pt.viouoly with tho dead man? A No, eir.

"R Did you know the dead man by sight before that? A
I'kngw him from coming 1n,and out of the baker shop. We ;
used to eat there.

*Q You never talked to him, thovgh? A Never spoke to
h;m bofore.

MR. WEARY: Omit the next queetion. Read the second ', '
question on ﬁage 57.
A (ooptinueq reading): "Q Ahd then you say you killéd him
in sblf—dofense? A Yee, eir.
' "Q Did you have any permit for the gun? A No, sir."
Objected to. Objection Waotainags ;
®HE COURT: Strike out that snswer A
A (continues reading): "Q Ho; many shote did youAfira?

‘A Twice is all I remember.

"Q Why did you fire twice?"
Objeoted to. Objéction,ove:ruled{
"A Well, in thewexcitsment; I don't know, -to tell you tho’
truth, T didn't know what I was doing-'.
¥R. NEARY: Now T offar in evidence People's Ex-
hibit 1 for identification, wh;oh ie the ;tad bullet

‘ ¢aken from the left cerrebella of the deceased by DPr.




In. rrrerrarcx- lo objection.

(Bullot marked in evidence Pesople's Exhibit No. 1)

MR. REARY' 1 offcr 1n evldenoe Pooplo'l Exhibit
8 for 1dont1fioation. whioh is the bullet found in the
body of ‘the deceased by Dr. Norris.
- THE COURT: It may be received.
(Bpllof m;rked Peoplé'a.Exhibit No. 3 in evidenoe).
4 R, NEARY: The People rest, your Honor.

MR. FITZDATRICK- If your Honor please, I move to

: diamile ‘the 1ndiotmenton the ground that the Paople have
failed to make ocut a oaune-of action.
THE COURT: Motion denio&;'
MR. FITZPATRICK: éxoeption.
I aek your Honor to direct the juiy to acquit the dé;
fendant on the same ground. »
| THE COURT: Motion denied.

MR. FITZPATRICK: Exoeption._

(¥r. Fitipatrick opened ihd~case tothe jury on behalf of the
defendant ae foliodo): A
MR. FITZPATRICK: May it please the Cou;t, Mr. Fore-
man and Gentlemen of the Jury, the defense in this case
.will be very brief. The witnesses that were called on

the stand are practically all the witnesses that couldhave

b

been called under the circumstances. The People have



A b.in fortunnto in gtthoring these witneeses, and thoy

‘ déoeaaed came toward him, pulled his hand out of his

'was; that he had thie gun in his pocket and the defend-

_ces under whioh the arrest was made, and you gentlemsn

have produood all the witnesses. avallable. You hocrd thi,
toothmony of thoae wWitnesses, and in conjunotion with

thut taltimop Yy the defsnse willput the defendant on the
-tund, und he will tell you that on the day in question

he had been in hia house up to about three o 'elock; that

. he ocame out and went intoa baker lhop - or rather came : .

Out and went into the saloon, and before that he had - T
seen this fight out in the street. He went inside and
when he came out a few monents later the deceased came

along, and he was only there a very few seconds when the

pocket, did get his hand out of his pocket, and that

he saw something shining, that he did not know what it

ant will explain why he had that gun in hie pocket,
and therefore, through fear of being cut, or in actual

fear of bodily harm. this defendant fired the shot thnt

killed the deceased. Thers is no argument about

that at all. Ve admit that, but we eay 1t was done
for the purpose of defending the iifs of this man on
trial. We will slso tell you where this defendant went
and'what he wae doing, that he was working at the time

and worked thereafter. He will tell you the circumstan- :
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 &‘19 already heard the ;tctpuont wade .by this deteridant
horo‘through the stenographer, which will probuSly be

'cprroboruted by the defendant on the stand, and on those
fsptl I am going to ask you gentlemen fo aoquif fhio de~

. fendant of the orime charged in this indictment.

THE COURT: Gentleman.cf the jury, do not discuss
thie oal; among yourselves, nor permit any person to talk
with you about it, nor form nor express any opinion ae
to the gullt or the innocence of the defendant until
the case is finally submitted to you. Please be in

your seats at ten-thirty o'clock Monday morning,

(Yhereubon an adjournment was taken until Monday,

January Sth, 1932, at 10:30 a.me)

<
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MARTIN BERNARD BURXE, the defendant, called as

'DIRECT EXAMINATIOR BY MR. FITZPATRICK:

New York, January 9, 1922.

Irial continued as ﬁurauant to ad journment.

a witness on his own behalf, having been duly sworn, tes-

tifies as follows:

Q@ You are the defendant in this action, are you? 4 Yes.

« How 014 are yon? & fﬁenty—three years old.
On or about the 12th day of February, 1Y21, were yon in

the vicinity of 19th Street and Yth Avenne? “ Yes sir,

Q At abOnt»whaf time? < -About three o'clock or a quarter
after, in the afternpon.

* What were you doing there? < I was stunding in the ves-
WM o2 347 otn dvenne,

% Yon will have to spesak louder so the jury can hear you;
near wherelia that? “ ZRipht off the corner. ‘

Before you were in the vestibule on that afternoon where

were you?Y A In the saloon.
« Apd before that did you see the witnesses here, those who'
have appeared ﬁere to testify? 4 No sir.
" Did yon see any of those witnesses?Y 4 No gir.
Q@ Did yon see iartin Berpen there? & Yel, sfter 1 came

out of the saloon 1 seen him.

@ Tell us in your own way what happenéd there on that after-

Uk sronietpdiiisaddaerlmel ©
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,‘cf the honeo about three 0'eclock and I walkeﬂ west on 19th Street

HMEN et i
Jir RN T e L

rt at the bojinhlug.lnd tell no.‘

& I came out

and went into thelaaloon-at 147 9th Avenue. I was in.there about
fifteen hinutes.when I came out and stood in the vestilule, A
'men came over and grabbed me by the coat and pulled (1ndicat1ng}
somethine out of his right hand coat pocket. l
e Whut did you do? 4 So I took the gun out of my left
- hand pocket znd I don t remember what happened. then.
BY THE COURYT:
Yan say you stood in the vestirule? 4 Yes sir.
Adaizhut a man came over and did whatY & Crahbedvme by
the coat (indieating), and pulléd,somethinp out of his ripht
coat pocket.
"4 Did you see wimt be.pulled outr A No sir.. All 1 seen
was a flash.
Q “haf d¢id it look liké? 4 1 don't know what it was; I

don't remember.

© What did he do; you say the man pulled sone thing ont

from his coat. What did you do; you do not remember, yon say?

A Yes gir.

Do you remember what you did then? 4 No; I know I

pulled the gun but 1 can't remember what hanpened.

BY HR. FITZPATRICK:

@ Do:yon remember firing the gun? 4 No eir.

—

& Afterward where did yon go? 4 I ran down 1l¢th Street to, =~

T 7 i
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the house

remember running? A [ was 1n‘the 596-0 ) il

* . Do yon remember whether youn ran or not? “ No sir. ‘

S You said before that you.ran into the hounse. Uo you re--
eall thét, or are you now gnessingt A I muat-have went there.

Q@ We don't want you to guess or to draw deductions but wé
-wgmt you to state what you rec&llecf? '“ 411 I remember was_"'a
“kid ‘éame up the stuirs and he said to some lady, "There i8 a mn
Shot on the corner”. ‘

« What d4id yom 49 with t.he-hm? 4 I put it in the dfawer
up in @n 0ld: burean on the dresser vp in the hall of this house.

~ .L’hen what —happened? “ dhen I‘went out and went home._

-

* Ypu went home? Yes gir, 1 went home.
How long did you stay home? " A £111 Thursday morning .

¥ Tell us what hu'npened on tnat day? 4 On a Saturday.

« You stayed in the house 4111 ihursday? 4 Not in the

i ' house. I 1lived home till the day the detectives came after me.

: | 'fhen [ went .to Jersey.
' How lons did- you remain there? =" Alout seven months,
™ « You were arrested after.that? < Yes sir.
-;‘---heré? »  On-a north'l:’)und train at 50th Street Ste;tion.
« And taken where? “ - 1o West 66th Street statioan house.
“ Where were you arrested? 4 On the 9th Avgnue L 2t the

56th Street station.
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; e uu ’it."ﬂt'o'riai.”-‘ Ob_Jdct;on' dvorii'alcll; f
Q 'mﬂ ® Tor a m&n numed Costa, Angelo Coata. |
Q. Where is that place of.hnsinéspf A 247 ﬁﬁshingtén St.

| % What kind of business is it? & Trickman, in thé*pfoduce
‘iﬁrkef. :
‘ 4 How long did you work for him? 4 About Yor three and &
balf months. : -
Q Peddling? “ les sir.

Yid you work while you were over in Jersey? # Yes sii;

‘Q For whom? # For a man by the name of Isaac Rosenblim.

¢

During all the time you were over there? & ﬂo gir.
*  How much qf tge time ? -: Atout four months 1 worked
for him when.1 first went over there.
Q' Yon stated that this ﬁén canght hold of yon? 4 Yes sir.
- 'Jhut did he do? “ +when he grabbed . me 1 sort of came
hidk. There was about & two-inch step on the front of this ves-
tibule &nd he eort of pushed me .back into> the vestibule.

~

Q. Are thnere dnore in that vestitule? - “ -Iwo doors} atorm

doors, on the vestitule, I think hooked back some way, and then
there is two doors inside leading into the saloon.
&« Were those doors open or closed at *he time? < Closed..

Q@ Where were you standiing? “ Right on the front of the

vestitule.

- BY THE COURT:

e S ST R AT P e Y
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fj,.' i lbro-ﬁﬁej;lwihglhg doors?

 BY MR. FIPAZPATRICK:
Mg ! 3 1
Q Were you near the outeside or the ingide part? 4 The
outeide w rt.

_

« Juet near the street? Yes sir.
Q Bﬁt;within these storm doors? 4 Yes sir.
'BY THE COURT:
0 What led from the vestibule to the Baloon? A I had come
out of the saloon and stood in the vestflule. |
4 by leaving the saloon yon went into the vestibule? A Yes.
2 Was that & storm door that you entered? A ﬂo sir. ' The
gtorm d>ors were hroked back. . bt
The storm doors were opent _  Yes sir. ; S
- i Y were>qqt‘cloeed? Lt 1 | I A

fa C. but they were hhoked beck? « Yes sir.

C ©Sn thut the doors thut were closed were the doors leadine

from the vestibule into the saloon? 4 "les &ir.

e
o,

BY iiR. FIT4PATRICK:

<« - How lonp Qere you étandinp in that vesfwyule before thie
min moved towaf&s you? A . About two or three minutes.

« Had you heard anything or did youn see anything before

thet? A No sir.

.

-

%  Did you sce a crowd there? “here was & crowd there,

ye® 8ir.




’ﬂw '_'orG thoi;l A Joseph Dowling Aand Mrtn Berg.enl, i
”"Frunk.Dowliné'and James Laffén. 1 can't remember who the rest
were. I know.thére were about twénty of them there all topether
: o& the corner. | » |
j "w Dia you see Yonovan there? A I'don't remember aeelné
him there. i ; i i o
~ ﬁheré was fhiﬁ crowd with respect to the veetibuie; was
it up. 9th Avenue or down ch Avenue or bﬁt near the énrﬁ? Ak
can't tell you. If you give me the card maybe I-cah tell you.
L § ghdw you the diagra, People's ixhitit'4 in evidence.
’He}eAié‘the saloon and here is the southwest corner of 9th Avenue
and 13th Street. ' Where were yon standine? “ ZRight here kin-
dicating corner of the vestilule). 7
« fWhere wés this erowd? < A1l around gere (1ndiclting{.‘
There is a lamp 509t and mail box here on the corner (1ndioat1ug).’}

Q Where was the crowd? A Right around here on the cor-

,Eg_ ner in front of the vestibule (indicatiné).

- Q@ Where was the man; did you :see the man before he start- -

ed at you? A I did not see him at all., - He was right here

d (indicating).
) And when he came towards you did you notice his fﬁce?
it A -No éir.
“ <« Did you know the man before? A No-sir,

: Rad you ever seen him before? A Not that I remember.

o L




th&uc:itﬂdy out of his riphthand pooket

Q. mith which hend did he grab year. A The 168¢.

Q- Do you remamber that he grabbed you with his left hand?'

.‘A Yes sir.

Q Diad yau remain Btationary when he took you with his

',left hand? A He .sort of pushed me back againet the 1nside of

the veatibule.
At that time did you know that there had been & quarrel
between Martin_?ergen and anybody in the neighborhood? A No sir.
Q. You d;d not know anything about a quarrel? A ©No sir,
§ Did you subsequently find out something_aboﬁt 8 quar.
rel? A Yes sir. - e
Q ﬁheﬁ énd where?’
Objeéted to as 1mmatrridi and incompetent.
Objéciion sustained.. . ' .. : -

'Q You madé a statement at the time of your arrest, didn't

" you? A Yes sir.

G You made the statement to Mr. Hennis of the Distriéf
Attorney's office? A. Yes sir.

“ Does this x:efresh your recollection; ‘I an reading from -
page 4 of>your statement, You were asgea by ¥r. Hennis (reﬁd-
ing): "Q Well, how d you know there was an argument»bétween
them"é

-

MR, NEARY: I object; there is no need to refresh his




Have you exhausted the witness' recolleo.

MR, FITZiATRICK: Thsat parf of the statnﬁent ﬁaa
~read to the jury. iThe'Wbolg,sééteméntvwas reaé to the
Jni& by ¥r. Pirchell.
R THE ﬂO"?T:‘ Do you'remeﬁber there wereboertain Ques-.
tions ex'oluded; I this matter was not exc_:luded and"ift is
before the Jury, I shali allow you to examine the witness
concerning it. 9
‘t;_; : A Yes.
» Q& (Reading) "Wéll. I seen theﬁ when they came out in
the street and they started to fiaht;. Do you remember saying .
that? 4 No sir, 2, i
. ' ' Q When you made this statement to !r. Hennis were you

~telling him something thet ybu had motually seen or soemething

you had heard? A “That I hed heard.

% And where did you hrar it? “ Ir Dowling's house right .

after the shooting had heprened.

A

g' s ; Q ‘Prom whom? A I don't exactly know who it was. - There’

were four ar five there. .
Q@ And they -told you. about the fight at that time? A Yes.

Fof 2 And you say ‘that is why you told Mr. ¥ennis the story

a

11 e

with respect to the fight, what you heard about it? : A Yes sir

4 You have been convicted before, have you? 4 Yes sir

< Convicted of what? A (f petty larceny.




,t htnponod to. yon’ A I was sent to thq New York
3 !chlo of Rofugc. A v

Q 4nd how long did you remain ‘there? A Sixteen months :
:3.nl a half., S R : il e o &
< Lnd you were sent there from the "hildren 8 Court?

A Yes sir, : : | = sl S
“ How were you dressed on that occasion? 4 T had a green
luit on, a blaok derby hat and & brown overcoat.
< Was there anything~said by the deceased at the time
that he téok hold of you? 4 Yes sir. e mumbled something.un,
der his breath; I don't know what it wag, »
€ WaN it in mol ient 4 Mo wir,
Q@ Stand up. (The witness stands up.) Ho» tall are you?
"A b feet Glinches.
) Aéd how much do you weigh? 4 115 pounds.

Q- You say now you have no recollection of having fired

.any'shot at al1? A I must have fired them but I don't remem-

ber how many I fired.
2 Do you remember firing sny?' A Yes sir.
you know- how meny you fired? A No sir,

-
.‘.:.], "y m{‘{r».m'

Do you remember pulling the gun? A Yes sir.
Do yoﬁ'remember whether you fired any shot? & No il

4
that.

‘@ir, I don't remember what happened after

e



Q Anl whln you put the gun awey did you notice how meny

were diachargod? A No [} i T 1 never'lookeq at 1t.
o Never examined. the Pun? AR w0 G  -ﬂ;
« You have heard the witnesses state that they heard.four
: uhots and you have no- reco]lection mhether you heard &y shots
diaoharged from your *evolver? 4 No sir,
R WThere did you have the revolver? 4 In ny left hand

Jjacket pocket.

Outside? A Inside the jacket pocket,

<
t < What do you mean by the Jacket pocket? ‘A  The small coat.
9 Did you wear an overcoat that day? 2 Vas sin,

. And you carried your run in the left hand .Jacket pocket?
B - A Yes sir.

& BY MR. FITZPATRICK:

& Was your overcoat open or closed at thet time? A Open.

Pid you have this gun at the time you left the house’

o

A Yes sir.

CROSS.EXAMINATION TY MR, NEARY;

Q' You went frequently into this bakiry for your meals, .- - s
didn't you? 4 .No sir,
2 'Didn't you tell Mr, FHennis in the st ticon houce that

you.often went in there for your n(als? A I did not Bpeak to

b Nr. Hennie in the station house.

vdl : “ I'méan»upstaira in the Yomicide Pureeu of this building,

TP Pep——



-:Bﬁiihi‘ihjﬁhil buildine end he esked you if you had ever been

B in that restaurant you said yes, you went in there once in a

e 4 € i !r.f§bnn1lwaei you wefo in the ﬁomiqido

ih;le fértﬁour"meala? A I sald once in & while, not fre-
quently.

@ That is, not everyday in the week, but probably three

or four times a week, for coffee? A Yes sir.

‘ 'Yéu knew this man, fr._?umore, that died? A No sir.

% Yoﬁ have seen him in there? A No sir, -

% Didn't you tell ?r; Yennis when he asked you if you
knew Pumore, you ssid you saw him in there once in a_whiie and
took his Eedls there also? # No sir.,

Q@ You did not tell him that? A No eir.

w- y wiil réad to you froa vage 3 of %our statement made
fo'Mr. Wennis. Well, I wiil withdraw these quesfions';10 come
back to.this later. "You saw Rergen come out of the place
thét’afﬁernoop,‘didn't you, out of the bakery? 4 Né sir,

«w Did you see Pergen firhting with the deceased Rumore?

4  No sir.

“ Did yéu see Dowling firhting with him? A No sir,

i I will try to refrésh your recollection., -Wes this
quesfion asked you by Mr. Hennis (readinp); "Q .”eil, how do - = ..

you know thére was an arcpument between them? A 7Tell, I seen

them when they came out in the street snd they started to fight"?

A T told vr. Hénnie thet I neasrd that in Dowling's house after.

A_w“,1.sﬂiiy-h-u-nlhﬁ-nm_  LPg



i)

"Q Did you see them fighting in the street? 4 No sir,

~3 Q"Oﬁtiiée-khe bakery? A Yes sif, Q What way did they fight?
‘ A fith their fists. Q And what harpened after that? lA Woli,
v'the wa& it startéd,’after Ithe srgument in the baker shofa they :
~came out &nd thie Joseéph Dowling and Vertin Bergen started to
.beat the feilow, Q There was thet? A. This was oufside the
baker shop. Q Then, 414" Rumore and Pergen éome out of thgvﬁak;r
éhop tégethe:?_ A The whole bunch tﬁtt hungroqt in the place
came out". Do you remember Hr.HHennis asking those‘questioﬂs
and you'giving those answers? A 1 tq]d Mr. Wennis the way it
happened.

Q@ Do you remember Mr. Hennis asking you those questions

?ﬁgf and you making those answers to the questions? 4 No sir,
b !
% . (Reading) "Q - They all came out together? 4 Yes." Do

you remerber saying.that to Mr. Tennis? “ I told Mr. Vennis
Eff- that is the way it happened. |
i;; ; w(’vayou remember saying thet to Mr. Hennis? 4 I told
ﬁ#' >h1m that is the way it harpened but I did not tell him I seen it.
@H 'w _Did you hear this pén Rumore'tell these men to wait

there and he would be back? -A' No sir.

.* Did Mr, Yenn!s ask yew this guestion (resding): "Q
Where did he tell them to wait, in front of the bakgr's? A He
. says, "Wait here, I'll be right back'."  Did you hear him sa&
that, "Wait here, I'll be right baék"? A 'No sir. . v i

) pid yOu tell 14 r. Hcv\vﬂﬂ thet you dia? A No sir.

o e
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Q Hlﬂ you been in there that day? ‘A No sir,

\

_i_'ﬂora-you_dn the street that day when Pergen was fichi;

ing with “umore? 4 No sir.. ‘ i
ﬁ Diﬂnft you'see Bergen fight with Pumore? A No eir, -<; .'3.

'Didn't you see Dowling holding bergen's coat? A No sir,

"here were you before you went in the saloon”- AF I

came from the house.

“ You 1ived in 19th Street; did you have to oross the

& SR < - And Bergen or ﬁowling’were not there? A Nobody.-

gvénue to gét'fo the saloon? A Yes,
e You crossed the avenue to get to the ssloon? A Yes.
3 Y “  Dié you see an&one when you came out of ydﬁr housé and
_went towards the ssloon? A No.-
! Nobody on the corner at gll? A No sif.
Q No one on that corner st 811?7 & No.sir.
Q@ The corner was emrty?" A Yes~sir. :
Q. At half past three in the day time? A4 4ibout a guarter
‘ _affer three when I came fron‘the house. \
’;,A o ! Q@ And no one wes on the :ornér? A No sir,
‘ -
|

v Q And the ¥earneys were not’ there? A Nobody.
% "here did ﬁhey all come from? A ”heyAwere there when
I came out of the saloon.

% Did you see patrolman Orlowsky in uniform come‘dovn';aat

the saloon? A No sir, - i : L




& And then you came out? A Yes sir.
< How long had you been cerrying the pistol? A Three
months,

b Dialyon have a permit to carry the pistol? A No sir,

<« What pocket did you éarry the pistoi in? 4 Left hand

Jaqket pocket,

Q. "hat kind of.a pietol wes 1t? 4 A 32.caliber,

v Whaf make was 1t? A I don't remember; I nevervlodked
at 1£ cloge enough to see what make it,wgs.‘

‘Q Yoﬁ‘loadad it, didn't jou? A Yes eir,

@ You looked at it in the toilet of the séloon that day,
dién't you? A No'sir,

%' When d4id you last look at that pistol before you used

it? A When I had left the house.

« Thst did you do with the pistol when you left the house?

A ‘I:put 1t in my left hand ‘acket pocket.

Did you ke§p~itlin the drawer in your howe? A No sir.
@ Where did yo; kéep 1t? A When I came home at night I
would 1leave it uﬁder-the.mattress snd then takerit out from the
bed when T went out. :
Didn't you know the make of the pistol? ‘A - No sir,
“ You had it for three months? 4 Yes girs

* 'Now, you know Pat Donovan, don't you? A Yes sir.

< Y¥ow long have you known him? 4 Apout ten years.




corner when you stepp

b 14

¥ You say you were in the baker shop? A Yes sir.

* You say yoﬁ'did not eee.Bérgen fighting with this ﬁnn

this at@ernoon? 'A-No sir. »

| 8 Py yow te1d e, Rennis thet you 414, I told Nr. Ten-

nis that is the way I h;afd it in Dowling's house.- |
“ Yoy heard s preat deal abdut;this.case éwd had a great

deal of 1E‘told jou‘when you were away? 4 No.

& Did you write any letters to anyone when you were in
‘Jersey? 4 Only my ovn family.

“ Did you write Rergen? 4 No eir,

%« Did you write Doﬁling? 4 No sir,

% Did you write Donovén? A No sir.

W Did they go over to Jersey to see you? 4 ‘No sir,

« Did you come to New York esnd meet them by'aprointment
or discuss thié case with-them? 4 No.

<« Did you ever talk about ihis case with these meng‘Pergén,
i-“  Dowling or Donovan? “ I never seen them tillrthe day in eourt.

A

T 3 ) . Or Troy? A I never seen Troy.

S

l-VA : ! Or Kondrup? No sir.
"here were you living when you were in Jersey? A At
" Spring Strect, "est Woboken.

Dié you come to New York every day? 2 HNot every day.

How often? A About once a week for the first four

months I was there,

B |
#5
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0 go to lQO fricnda o' mine in 519

you go w'hm you came 0. New York’ A I nua

eet 52nd Street,

Q Did you ever meet Rergen at 519 West 52nd St}eet? A No,

Q Did you ever meet Dowling there?

Or did you send any rtessages to these men, Nowling, Dond"

Then you gterred out of the ssloon didn't you walk richt

A

No. sir.

Street? a

3 0% A

About twenty fellows,

Narty Bergen,

No sir,

No sir.

You never wrote or said anything to them ‘about this case?

Yes sir.

Yes,

when you stepred out of the saloon?

Dowling and the others @ere and tslk to

Yhet did you do?

the doorway.

A Yes,

%

“w

Pid you stand

right at

inside or outegide

IR ; étood there in

the threshold.

You were not -inside it,

Inside the storm door or right out of the

-~

where‘it meets the street?

A Richt inside,

were

you?

the

Q Pid you ever meet Pat Donovan there? 4
. .
' van or Bergen, by your friends in 52nd
Q
A No.
‘ . Yoﬁ caﬁe out of the saloon about
@ Was anyone on the corner when you came out?
«  "ho was there? &
“ "ho were there? A Joey Dowling,
Laffen snd Trank Dowling, thet 1 know,
. “fd you seebﬁumbre
A No sir.
over fo where Rergen,
them? A' No.

the

vestibule of

vestibule door?

A Yes sir.

gtorm door

atanding like that,

‘ames




8 tlblo linq 1: the stroet and you were 1nsidg thz

: ltorm door? A Yes.
_Q And you did not stev past that storm door at all? A Vo,
| % Are you poeitive of that? A Yes sir.: . . '

” ' & Do you remember being asked this question by Mr. Tennis

|
3
8

i

:

3

]

f

- and raking this anewer (feading): "Q ‘No, but when you came out,

" how close was he to you (meaning Rumore)? A I came richt out of

the vestibule, you know, the front of the ealoon, nnﬁ-I‘stepred

ﬁ.. -ripht upAtb the crowd that wes there”. -Do you rerember naking'

that answer to Mr. Wenpis? A No sir.
AL Q AB & matt?r of fact doesn't that guestion refresh ybur

recolléct{on and recall to your_miAd that when you came out of'

B " the saloon you saw Donovan, waling.anq Rergen tﬁere and qian't
'yoﬁ see-fumore; and you walked over to “ondvan, Dowling and

Bergen? .4 HNo.sir, I did not speak to anyone thast day.

@ Didn't you walk over towards them? 4 No sir.
‘; You were on ggod-terms with fhem, were you? & Yes sir.
You were frien@ly with them? A Yes sir,

You had seen them a couple ofldays before? A Yes siri
® - But you_did not walk q;er to them? A No sir,

w You just stood‘insidé the vestibule? 4 Yes sir;

< ,Why didn't you go . over. to thep? A -1 seen them d1l

gathered e'ound I knew, | figured there was something the mat.

ter becanse T heard them nrpuing from the inside of the saloon.

That was what attracted my attention to come out.

T —



4 Yes éir,
% And &ou wéré eager to see what waé_doinp on? A .I could
not see what was poing on and I tame out to see what ‘was the mat -
ter,
Q When'iou:cgme out you walkéd ripght oﬁt quickly ;hd'wehﬁ‘
o§er énd looked in and wanted to know what it was? A No sir.
s Did you have your ecun on ydu thené A Yes sif.
% Did you go in that tollet to see 1f the pun was proper-
ly loaded? 4 No.
- iou did not take the gun out of your pocket in the
‘tollet? A No sir.
“ Did you go in the tollet? A Yes sir.

.

BY TPE COURT:
) _“ﬂen had you lact loaded.the gun? A It was loaded abouf
thrée months;rI néver even‘tobk‘the bullets out.
B | At. the time you drew the gun did you know it was 16aded
§r not? .A No sir. ity Bt .
5 You di4 not know? A Unlesé somebody could have takeﬁ
them opi, ' : "
& Did ‘you know whether your gun was loaded? A No sir..
BY MR, NEARY: .
No one else had that gmun but you in those three months?

A No sir,

« You Keft it in yobr pockst all ‘day an! put it under your




Ledete Jinnk it
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'!bu Knew “hen’ you took $6 460 1% most BaAve boon loqd,

B ‘I'
1N
A
o]

.

It must have been loaded.

< You were no't taking an emrty gun out;of your pocket?

A'Q ;”hen you got out of that saloon 1sn't 1t true you stood

right there near the side of, Donovan' A No sir, :

“ It is not true you stoppéd near Donovan? A No eir;
i did not see Donovan that day. ‘

<« And aré you séying ;hnt becausg‘Donovan said on the
witness chair thet he did not see you? A No sir,

gy Are-you saying it becaﬁse you really did not see him?
A' I did not see him. | | :

%« Did you see Dowling? & Yes ‘sir,

% You heafd ?he.mitnesses testﬁfy in this court md you.

heard Donovan testify .that he wes standing closest to this

Italian, Rumore, talking to him? 4 Yes sir,

% And that he, Donbﬁan, was standing facing Rumore, ién!t
that .so; you heerd hiw say thet? 4 Yes.
b _Anﬁ you heard choéan say thst f@e_shot'came~behind
Donovan, didn't you? 4 Yes,
Rumore's back waé towards- that saloon, wasn't it, when

he was talking to Donovan? ‘A I did not sece him speak to Donovan.

Do you mean to say you stood in the vestibule of the

saloon apd did not see Donovan und aumdfo fﬁlkihg? A ?es.




‘ma hﬁ say inytﬁing to:you? vA-Jnst;mumbled somethtﬁg
under his "broaﬂﬁhen»'h‘e grabbed hold of me. o
Q@ Had you been Ain his barber shop? 4 No sir, ‘never.

B Lol B4 aranbet HbIL of you with what Nandt 4 The Lebt
hand. ' |

« low..'cén ﬁou ramenber distinetly he grabbed you "r‘ithA
: thé left hahd; are you sure of that? A Yes‘sir. ;

Q. Aré iqu positive of that? A 'Yes sir.,

% TWhere was his ripht hand? 4 "hen he first came over
he walked like thet over (indicating). .

Q@ Where was his right hand? 4 Up like that (witness
r’aieing hand té ébo_ut; the level of the chest). '"hét ig all I
remember; seeing the flash when he grabbed hold of me.

@ Where was his right hand when he Prabbed.you with’thq
left hand? . A He was fakingvit out of hisAcéat pocket., He was
taking something out b iR, .

Q. Was his hand in his pooket or out of his: pooket?
“A Out of his pocket.
< How far up wes it raised? 4 He had it about that far
(indicating raisin} his hand to about the ]fv:} with the chest).
@ Was that ‘hé'tinv you fired the fﬁrst shot? A Yes sir.
. He had you by the vo}la;, -~ -by phu coat, and his hand

was raised about that far (indicating), and you fired Ehe_first




AT ARt S

q a1 see ﬁhﬁt{ﬁo had in his hend? A ‘No sir. .

wep :m:icnmw Indicate how high the band was -raised.
(Th;_w;thpgs stands up.) THE WITNESS: About like
that it was. (Ipdicating'hbout leﬁel @1th‘t£e ﬂrgast:)
Q You.are hot'éufe what he had in his hand?' A No sir.
Q.‘How cldae was he to you? A. There was about.a foot or
a foot é;é a half, Ijsupﬁose, betweén us, i
.  Q. When he gfabbed you 1ike that and he raiced his hand, you
shot him, is that right? A Yes sir, -
';w_ Did you throw yoursélf‘aside or duck undef him? - A Ip-

haﬁpened_so gquick.

A . ¥ Did yom do that? A No sir.
‘:.‘r‘ Bt ] LAY : i :
a % Did you move back and duck to the saloon door and push

and try' to get in? A No sir.
Q ‘You'engaged before in boxing'contgsts; with fists, 6r
boxod.around with boys? A No éif.
& You never puﬁ your hand up ‘to fight a bdoy, fﬁat.is, box;

ing with him? A .Yes sir.

4« You never engaged together in these ordinary. boys'
fights, a8 boys will? - A Not. that I remember;

« A8 a boy around New York? A Oh, yes.

-

“ You know how to swing away from a boy and to due
A It happened so quick.

Don't you ‘knav, that? * Yes rir.

Wid s “ And on this occasion you:shot before you did. either®

~



Objected to.  Objection overruled. ‘Exception.

‘“;.!ou had gyour overcoat on, didn't you? A Yes sir,
Qlfﬁbv loﬁg is iour,overqbat. - how far down does it go
‘over the knee? A4 It comes to about the knee. '
.'% And on that ng you réﬁemhcr your overcéat'wap open? A Yes.
Q ,And.wben'you;came‘out of the saloon whére were your A
‘hands? A At my s;dea; | |
; Q' They were not in your pockets? A No sir,

e y @ "hen this men took the first step towards you did you

¢ . put your hand right into your left pocket? 4 Fo.

“ What Fid_yéu do? A I did not put my hand 1dbmy pocket
;ﬂ;‘ t111 he had grabbed me. I sort of stﬁmbled-on a step at the -
‘ inaide of the vestibule. There is sbout th;threc inch step
there.

% You say there is a two or three inch step inside that
storm door? ; Yes. | '

Q@ At Rogers Prothers saloon?. A Yes sir,

.q Then he prabbed‘hold of you you put ybuf hand.ih your
pocket? A Yes,

“ Itfook a second or 8o to get that pistol omt, didn't
11? 4 Yes.

@ This was how large a pistol?. i It 1s about that big . 3
(1nd;cétinq about five 1ﬁches \._.

< Where did you pbint ‘he pistol when you took it out?




Eiiéitiu§‘° you heard the doctor tell about 1t? 4 fos; :
g mo yon HER Jnst taking end pullinz that gun out: and
firing 1t ltrnight into his head? A No sir, T don't remember

'anything that happaned then.

< And do you remember running dovn the street and poing :

‘,,‘1nto Dowling 8 house? A No sir,

< piﬁn_t»you tell the Court a few minutes ago that you
went into Dowling's house and put the eun in a drawer there?.
A Yes; but.I don't remcmber‘;unniﬁg down the street,
 Q’_You did go into Do&linz's house? 4 Yes sir.
 het did you do with the pun? 4 After I put it in this
-Did you give it to James Dowling? A No.sir.
Now, are you sure of ihat? A Yes sir.
« Do you reéall beirig examined by Mr. Hennie((reading):
‘Q What did you do with the guh". Do you:recall Mr, Heﬂnis'aak-»
1ng you ﬁhat question? A Yes sir.
* And you msde this answgr‘(reading): "This Dowlihg’s.
brother had it, I AOn't.know what heppened to it after that.
wQ You gave it to Dowling's brother? A Yes sir.” "pid yon
give those answers? A 'Eo. I put it in a‘drawer in the hdllway.

<« Did you meke those eanswers to Mr. Hennis's questions?

A ‘No sir.

C et gl at AT NS RGN e



¢ Q@ The nq%'i'oi ‘go;.ﬁ that house? A After the
Q You went 1n? 'A‘ Yes. 0 Where? A I don't know
what tﬁe number 1is ; 4 SOmGthihg, down near the garage", and .
otfi§o: McNamara‘askeé, "It sin't Joe Dowling's, is 1t", and you
said "Jiﬁmig Dowling's". bo you remember that? A Tou 4l

'hQ As a matter of fact, you did SeeAPergen'come'out of thQ
i bakery , dfﬂn‘hryoh?. A No sir. -

. Did Bergen stand right up against the étorm doors of
the saloon when you came out? # I don't remember just exsetly
wherg he waes standing.

* Did you see him? ‘4 7Yes, I remenmber.seeing him,
% . You remember where everyhody else was standing because

you told the District tttorney where th¢ crowd was; where was

Rergeéen standing? 2 1 don't remember exactly where he Waa'stand-

ing.
K Dlap’t he talk te youl A Ne sir. |
gf @ ‘Pidn't He stand ‘bignt alongsiée of the storm doors?
iﬁ. 4 No sir, A -

“« As & matter of. fact after this fight didn't Rergen and you

haye a talk énd you said, "We will get that Guinea"? A -No sir,
 &9 1 Didn't you =0 ‘home firet to zet your sun? A No'sir,
< Ydu were on 1Gth.?trcbt and 9th Avenue, weren't you,
when they had the first flst Pight? A No sir,

@ And the policeman came along and scattered the crowd?

A BNo sir.




'wint hou and mt. a m and camo blok? A No,
! .8 !ou Md not come out of your house ti111 3.30 ‘thet after.
noon? A" It was sbout three o'clqck, 1 went to the saloon, or
& quarter after,

% Was Bergen in the saloon? = No sir.

Was valiny in the saloon? 4 FNo gir.

% Were the Kearneys ip the saloon?. A ‘No sir.

@ Nome of those men? 4 No sir.

‘W Why did you run away from the scene of the shooting?
A The only thing 1 filgured, I will get -_1\ beating if 1 -"ént t‘o
the station house. ¢

S0 you etayed in Jersey for three of four monthes &nd

caﬁe back.to New York where you were caught in‘tfa‘elevated
station when Officer Shevlin picked you .up in the ﬁouse
A Goine to a friend of mine's hquse,~19 ”e;t 52nd Street.

Q Weren't you afraid the rolice would see ydu? T L
no} think any of them would know me.

« "hen he ﬁrought'you to the s{ation house you were not
beater,'werc you? . A .  No sir,

o

%« So the only resson you ran away was because you were

. afraiqd you:w011“ be beaten?r A Yes sir, . : B
Tidn't you think it would bg better, since you claim you

gshot this man in self-defense, to have cone to the station house

that night ani it would have helped your case? 4 .I don't think °

they would have believed ne.

<= You had been in trcuble before snd you knew the police in

.




'q? YeNamara? 4 No sir.
Yb@ knew Officer Shevlin who arrested yo@?. A 'Yes sir..‘
Q bAni you knew Officef Sullivan of 20th Street? A No sir.
Q  Yoh'kneﬁ-ﬂfficér*“ortor, didn't you? -4 No sir,
% What officer did you know up there?
. Objiected td ag immateris=l, Objection. sustained.
A -I-ﬂid‘nbt know any of them, in fact., '

Q@ Well, you went ﬁown to this house <nd you talked about
this shooting 1mmediateiy after it harpened? A No siry; 41immes
diately after it hﬂnfened Detective Devine came to thet house.

* "hen he came there you were up on the roof, weren't you?

Lk No sir.

-

Do you remember the District Attorney asking you this
question (reading): '"Q What did you tell him to do with the
gun (referring to Jimmie Dowling)? A This Detective Devine

came up in the house and 1 was sitting up on the roof and . the

rest of them, whoever vas in Dowling's house was in there.

That's why he did not see me." Weren't you ur on the roof when
Detective Devine came in? A - No.
“« Didn't you tell Mr. Hennis you were? A No sir. .
. : 8 - b
% (Reading): . "Q Thet did you tell him to do with the
gun (referring to the boy)? 4 This Detective Devine came up in
,the house snd I was sitting up on the roof and the rest of them,.

whoever wae in Dowling's house, was in there, thet's why he did

not see me.,"




iR | yoi ily;yéﬁ ﬁ;fer'maﬂe any such afatéma:t'to
. tant District Atf_drnef Wennis? # Yes sir. '

- w Is thet jour answer? “ . Yes sir.

- You never made ahy such statement? .A Ng sir,
< Did he ask jou that question? “ Yes eir,

4 Do yau remember that? A’ Yes sir.

You are clear on that, are you? 4 Yes sir.

Q Do yéu reuémber>wﬁat answer you made? A I told him I
was in the.closet in the hallway.-

* Is that all you told him? A .Yes eir.

Q The }est of the matter as read by the District Attorney
wés not given ﬁy yoﬁ in‘your answer to Mr, "(nn{s? 4 Yes Bif.
T A2l

b You.dif not tell Vr.vannia that you were up on the
'r§6£ when Cfficer Devine came looking for you? A No.

Q AS & matter of fact you were up on ihe roof; weren't you?
A No sir.

« fhen Devine was in thet honse looking for you weren't

yoﬁ 6n the roof gnd wereﬁ't the others in Do?linp's house?
A -No sir, -

i *héf time did you leave Dowling's house on th; after-
ngon-of the shooting? "4 Right after Detective Devine left.

9 Did you see Officer Devine? 4 No sir,

Q 'Theb told you that Devine had been there? A Yes.

'E Someone came up on the roof and saiﬂ,#sq is gone" amd then
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A fjfeiﬁﬁytoﬂ to. Objection overruled, Exooptiodﬂ

Q After you left New York did you oémmunidut._with
,waiing or RBergen or snyone at all? 4 No sir, _

& This man that yo; say took his‘hané out of his pocket
and raised his hand about so higﬂ (indicating), - did you tell
me that just as he raised-his.hapd that high you fired the fifst
Bhot? A I don't remember what Happened. |

% FHow many other shots 7id yoﬁ fire? A I‘don't remember,

Q Don't you remember pulling the trigger?- .4 No sir.

“ ia that a double.action revol?er? A No sir.

%' Do you know what a doﬁble-action revolver ig? A No sir.
jg : Q@ A revolver where you press the trigger and the hammer
comes back and then goes down, - andrnot one where you havé to

[ phll back again. with your finger? A Thst ig the kind it was,

< How often Aid ‘you pull ‘he trigger? 4 I don't remember.

“ * You remember distinctly you saw something in his hana?:
| S i _ ; ’
= A That is all I remember, I don't remember what happened
| SN
| S !
= " after that,
i Q@ Did you see Rumore fall? A No sir.
"% Why were-you carrying a revolver for three months?
- A We had -some trouble in Hoboken with sone fellows, e were
5 riding grapes out of there, . :
2 :
L * You had some trouble in Hoboken when? A About three
Lﬁf’ months before this trouble happened.
[ '
['%)
3

Q You wer: carrying a revolver on Lincoln's RPirthday in New
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You were not carrying thit revolver then bécauso you

were afraid of people in Hoboken, were you? A .They had come

¥vex from Hoboken.
% But they were not there that day? 4 No- sir,

Q. You were right Wifh foﬁr ovn crowd, in you} own neighs
borhood? A Yes.i h
« And still you carried thst cun; 'ncm‘you denied on the

stand ﬁere thet you had. any knowlédpe of_*he guarrel at all
between Pergen ¢nd this other man, so I will try to refresh your
rec@llection by reading this (reading): "And they weré waiting
there for him to come out? 4 Yes sir, S0 he came dovn 9th
Avenue f%om {ho barber shop, crossed over to the corner where
Ehe saloon was, right nexf to the baker kho;, and they all
started punching him and I came out‘of the saloon, out of
Rogere' saloon rirht on tﬁat éamr corner”. Do you recall be.
ing asked that question and giving thst answer? 4 No s8ir,

@ (Reading): "Q 1Is thet the first you knew about it
when you came out of the saloon? < I hed seen it and I went
in iiké to the toilet, see”. Do you remember Nr,. Hanis ask-
ing you that gquestion, "Is thot the f£irst you knew about it"?

A No sir, |
¢ had

% Do you remember ziving that answer, "I/seen it‘ﬁnd I

went in 1ike to the toilet, see"? A No sir,

& DPidn't you tellithat to Xr. Hennis? “ No slr,

4 (Reading) "Q In the saloon? A " Yes sir, And when




r to vr, nenninf No sir,
?ibn did make 1t didn't you?‘ A Not that I can remembo;,
i_B! ”HE COURTo AR j

L4

Q When you left the ealoon and stood in thg vestibule did
you lee Dumore at that time? 4 I had seen him coming from the
corner of 19th Street. f o ; D . ¥

% How far away was Rumore froﬁ you when you s;w him for
the first ti@e that day® A About five feet.

* You said you had seen him coming from the corner? A Yes.
» < Tow far was this vestibule from the corner? A About
10 or 15 Snat,.

“ Aﬁé you want this jury to understand that as you csme’
6ﬁt;of the salpon he was 5 feet‘in front of. you? A That way,

from the vestibule (1ndicatfng sideways). ‘

% . From the vestibule he was 5 feet? A Yes sir.,

'Q PBut how many feet from<where you were?. A He was about
b feei. A

‘Q  Assume the officer is Rumore; . show this Jury where

Rumore stood snd where you were at jﬁe time? A Hé was about
tharg and I was in the vestibule standing here.. Fe was ébaut 5
feet off that way (1:':ficatii:;"?. '

) Were‘there any person or persons between you and Fumorq?‘
A Qhey were ail mingled,

w -Were there any persons between you and “umore when you

sew Pumore for the first time, at a distance of 5 feet away from -

T B N T N,



were no persons at all between you two? A No sir,
Wo:e‘there'any persons near Rumore?. 4 They were
mingled all around.

% Wow many? A About twenty or twenty-five fellows,

b

& Do you remember who thcy were? 4 No sir,

& Do .you know whether Donovan was there? A No'sir.

> ‘
4 .y#”. "% po you»knbw whether Dowling was there? A Dowling was
there.
 Wi:.,.' s fod are sure about Dowling? A Yes sir,
i X Was Bernard Sullivan there? P I don't remember seeing
| 5nh1m$
ko ‘ ‘ : .
¢ : <« How .far was Dowling from Rumore at that time? 4 I
can't.Just rémenber..
« was he near him? 4 I don't remenber.
: & You say ﬁheie were about twenty persons around Rumore,
but no one betweenlyog and Rumore, is that right? e ~Yes.l
» —upw, at ﬁh%t time did Rumore hgve'gnything-in his ﬁanaé
A Fe was walking and came over like that (indicating).
?t § “ .Ve“came towards yqu? 4 Yes sir,
g. “ Did he walk slowly? 4 Ko sir.

"« Diad he run? A Ko sir.
% Did he make a leap? A DMadeé a motion like that (indi.
catirk).

* Apd when.you saw him coming towards you what did you do?

A I don't remember doing nothing ti1l he grabbed me.

sl 3 2 i s e v AR SO TR,
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he pu :‘ m.‘fopifﬁwiﬁ§ Sibk'bf.the'veatibuio@;1 

:‘S ﬁDih ysﬁ pe‘ anything in his hand? 4 He was'putting"thg 4
“hand in-hié right hanad coat_ﬁocket. He put his hané in his
pocket, ' | '
T ‘.'You g8y he was éoming towards you and légving the twenty
~men; do ybu remaﬁber puttiﬁg your hand in your pocket then?
'A.AI don't remember .exactly. - |

<« What time elapsed; you say this “umoie was fi;e fe;t
away from you and that he made'a quick péce towards you; 414
you at the time tﬁnt Rumore was coming towards you! 1edving
the fwenty-mén_fhat were near to him, draw your revolver? 4 No

6]  Aré you gsure? 4 Yes sir.

« Do you-fenember af—what particul ar roikt you drew your
_revolver? A At thE'vatibule.A Tbere.were fellows sort of
.étanding sround,

% "ho was standing there? : I don't know who tﬁey were

exactly.

“_'There was somebody .standing in the vestibule? A No

gir, around it; they were mingled arohnd the outside.
&« Did any of thoée men make any attempt to ret hold of
‘Rumore? 4 No 4T,
ﬁ'i ' "% Not one of them? 4 No sir,
“ Did anybody hold Rumore? A No sir,
?ff" e “ DPid anyone say, "Look ouf. he has ‘got something"? 4 No.

Q@ What 14 ‘e something look like to you? A 1 could no% : ,-.' s
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re took hold of you with his le £t hand? -
“> ] . N o [ S0 i 4 s >. t

“ A;gd'theq whut.did you do? A When he érabbed'me.like
,th;@ I went 1ike that (indicating). ' '
| “4, fou say when Rumore took hold of.yoﬁ with his le ft hand
you u_w_something 1n<$19’ right hand? # Yes,
.Q "hen he took hold of yog with ﬁis left hand éid iou'
have your gun out of your poéket? A I can't remenber.. :
. < You don't remember that? & Ho'sir..
“ Did ®umore make a elash at you? # i can't remember
what it was., |
“ . At what time were you able tq"gét the gun out of your
pocket, £F ‘Rumore had hold of you by the sheulder with his iqft
hand? 4 He had me right in frontvherg {1£dicating\: |
% He had y&u by the lapels of your ooét? 4 Yes sir;
. Di his right hand remein sfétionafy, fixed? ‘A' "hen

he grabbed me like that, T sort of ctumbled on this step that

was inside, and | went down 1like the' (indicating toward the

;; _ s side), end that is when the trouble ha*rénea;

@« You kind of foll } éck? i .YeS sir, ny heel kind of
-caughf*in this Step that was inside.
e % Put st what point did you draw your revolver? “ When

e he pulled his hand from his pocket.

@ Then he vulled his hand from his pocket, -~ aid you sSeeé

~ him pyll his hand from his pocket¥ , vyes.




hi hand was outstretched? _ He was drawing 1t
~up thet way 'fiﬂdicagihg).'," :

» Ahd at that time you pulled out your puh? 4 Yes sir.
You'QO.not_rememberAﬁo& hahy times you discharged the ' ’, : ?' ,l .
g'un’ A o etr. ‘ |
: Q Did you have any trouble with “umore that day? A Ro eir,
© & Did you know Rumore? A Hobsir. :
Ybu never met him before? VA lo eir,
* Did you sce sny.fiwhtinz between ?umére #nd Rergen?
' 'A No sir, 4 .
. < ‘Or any. trouble,befween Dleing #nd Rumore? A  -No sir,
< Did you hear Dowling epesk to Rumoie? A No sir.
« Trying to pacify him?' . No sir.
BY 'R, NEARY:. |
i. You say you were standing in the vestibule snd you saw
: Rumore coming bacg-frgm 18th Street? A No sir, he came from
"19th Strée} corner, |

\

& Are you sure that “umcre came from 19th Street? < TYes sin
s 5 ’

e ' 4 And after Tumore came down from 19th Street was that the
time -you went into. the ssloon? 4 No eir, I was coming out of

the saloon when he came from 19th Street. ;

- T h :». y Sme 0O £ 1h < he ws o i down 19th
; hen you ¢ out of the saloon he was coming

- Street? A . Yes.

%« When you came out of the vestibule wasn't Pat Donovan

| » talking to Pumere® “ 1 31¢ met see Pat Denovan that day.




f place? A Yes sir. .
“'Q Do you kﬁoﬁ.offioqr YeNatara of 25th Strect‘station?
A 1418 not know him 111 the night 1 was arrested.
“ You and he had a 1little conferehce that nisht at the
at‘atloh'house?_ A lf_és. e
; % . And he -asked &éﬁ what you knéw about ‘this shocting,
a1dn't he? 4 Yes. |
¢ Apnd didn't you tell him that at the time of'thevﬁlbotiné
'you weré not ‘there at all, - ybd had been playing cards in a i
house with a piri friend, May Waters at 127 Perry Street? A Yes.
iy You t01d the officer ‘that? 4 RNo sir., I told him I had.
been there the night before that playine cards. |
<« ‘Didn't Officer !clamara say to you to6 this effect, "Come
‘now, tell us all ahout‘this shooting", and A4idn't you say that
"at"pe time 'that the crime 'was committed, about half past three
_Qn.Linco}n's RPirthday, vebr.uaryll.?th, you were at the hoﬁseAcf
May Waters at 137 or 127 verry-streetf A Ellen Waters,

9 Whst is the address of thet house, by the way? A 127,

« "Did you tell ‘the officer that? A ©No sir, I said I

! 4

was there the night before that playing cards.

- BY THE COURT:

3 ¥ . - A $i

f Q Do you mean hat on the aay of the -shooting, at 5.30 in
. the afternoon, that you were at the home of Ma ters, 127 :

Perry Street? & HNo sir,;

BY MR, NEARY;

wer ot ot <R Al o



Q yon s:id once for vetty larceny, dién't you? A Twice,

Onoo from the Children's Court ana once from Special Sesaiohs. ;

.

T The"first conviction was in the Children's fourt, you -

told your cquneei,‘nnd that is the only conviction you told

!
him about? A The only one he asked me about,
% Hoﬁ many times were you convicted? 4 Twice.
Q@ Once was for petty larceny? A Petty larceny in 1914,
¥ And you were sent to 1H§ House of Refupe? # Yes eir,
« "hat 4id you steal?
mgh 6O®T.  You cennot ro into those things. You cana
not investipate the natu?e of the conviction,
¥ DNow, were you.convjcted a second time? 4 Yes sir,
Q - That was January'ﬁ, 19172 : a4  Yes sir.
Q And that w&s‘for ve tty larceny? < Yes eir,
* And weré you sentenced on the charge ~nd sentence was
~suspended? A I Qas returned for violation of parole.
% pid you serve your sentence? 4. Yes £ir,
V{?. “NEARY: I think that is a]i.
AN GELO COST , of 11 East Hamilton Place, -“ersey City,
U lu'ez"-’rxi:_y, a witnees called on -be‘rmi f of the defendant,
L having been duly sworn, testifies as 011 WS ;
' DIRECT EXAMIN "1':"':“,4'.“3-;:”}"_
; Q@ Whet i8 your business, Mr. Costa® Truckmsn,
<% DPo you know ‘ efendant, '"artin Purke? i  Ye8 8ir.

s e I E———————



. ri_""for iéd at‘an'y ﬁme? 4 vYes si'r..'.
Q‘ wa long? ‘A About threo or three and a half years aro."
f;Botwo.n mo and my father. Te worked fat my father firet vhen I - .é
was .t_;ucl:man,» 7
_“’ %~ ‘Do you know other people that ‘know him? # Yes sir,
irlota of pQOple in the market.

Q Did you discuss him with other peorle? A Did I talk
abont this?

’

‘% Di¢ you talk éboutAthis defendant on different Qccasioha?
A Did I talk to him.

% Did you talk about the defendant with thé other people
that knew him? A While working? |

Q. X688, . A Certainlj.

% Do you know what his reputation is in the market, in
the néiphborhqod? A Yes,

< Thet is his rerufation“for‘peéce and quiet, good or bad?
A .Good all ércund the market. '

BY "R, NEARY:

Did he have any trouble in the market? A No sir,

% Did he have occasion once there to hit somebody there
with a hatchet? & - No sir. ;
" y . . Ao -
“ While he was working for you? A No sir. :
- .% ‘Do you know that he was carrying a pun because he was

' afraid of those people in fhe market that he had had this trouble

with? A No gir.

o=
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. BY m.. vumw:

Wik A0 ¢ 5 yon knew he carried a pietol for three months- and
'knew he had trouble in the market there at one time and that
he struck a man with a hatchet, would you still gay thet his

: repptation for‘peace and quiet was po0od? *“ ‘No sir.

Did you know that' he had been convicted of a crime?

A No sir,.

%

Did you know that he had been ccnvicted for crime twice”
& - No ®ir,

~

You #id mot know him very well, diad you? 4 Yes eir.

How well? A Drivine. ik

W

You do not discuss your drivers with different-peopie \

in the. market? 24  No.
. How many drivers have you working for you?, A At the

present time I have ornly my brother. - _ 2

« .Well, three or four years ago? 4 Tifteen, with my father, =
Prior- to September, 1921 how often had you-seen the

i - defendant? < He worked for me & year before Thanksriving, not

{
|
|
|

this year but last year,
“« A year before ™hanksriving? A . Thanksgiving was the last

ha worked for me.

{ i

2 In 1920, do you mean? 4 In 19020,




.

0887 4 Yes g1, after that,

'iﬂﬁ‘ﬁiq~of¥ln?f % I sren him a few times in the yard looking

%?fér,york.
By y,Qf fqu'say ﬁe wasllogkinz for work therg?' 4 Yes,
e, ‘In‘wha§ month? A In the ‘husy season between Arril,énp
: VJ@ne;-f sup;osé, i921; in the yard I seen him, in the yérd look-
- ing for.work. : : i '
< He was not: working for you then? 4 Not then,
WBY B, PITZPATRICK:
What was his position with &od? A Driver.
Y Did he also 4o some loading? 4 Yes sir,
“ In thet market the men 2o in to look for jobs at lqad-
‘ing-at differeht times? A Yes, -
% . And that is ;hat you roah when  you séiﬁ he wns-iodkinﬂ
for work? © Yes,

%~ Di7 you hear of any trouble thet he:had hed? .41 He had.

had trcuble,_yes.

-

.
(]
w

‘I mean while he worked for ‘you? . & we were loada

ing srares #nd he had trouble in Poboken,

~

.4 Do you know what that trouble was? A. They tried: to

gteal some grapes and then they came there in front of the store

% *an® hit him; some fellows came therec.

i ; _

£ * Over st your:i place? = Yes sir.

oy J _ : i

bt :

i “ On how meny occasions Aid they come over there? £ 1

4414 not see them at all but my boss told me.




THE COURT; - Strike it out.
Q Of your own knowledge do you know that he had any

trouble? A No sir, not outside of what the hoss‘Lold-me.

MR, PITZPATRICK:. That is all; the defendant rests,

MR, NEARY;  The People rest,

MR, PITZPATRICK: .I renew my motion to dismiss the ine

dictment. The People have failed to make out a case.

Motion denied. ¥xception,

MR, PITZPATRICK: I also renmew the motion to direct &

verdict of 'acquittal.
Motion deniéﬂ. Exception.

.

Mr. Pitzpatrick sums up hie case to the jury, . ~
The Court takes a recess until 2,05 P,MN, after ad-
nonishing the jury according to law,

2.05 P.M,.

Mr, Neary sums up his. case to the jury.




THE cbuxg'a HARGE 70 THT JURY
- PHE COUR?T (ROSALSK!, J.): Gentlemen of the jury, it
is the duty of the Court to present for your consideration
the rules of law which shall govcrﬁ you in determining

the guilt or the innocence of the defendant. Likewise

41t is the duty »f the jury to acoept the law as doolnred

by the Court. It is essentis)l to the due administration
of justice that yon 8hall not guestion the correctness of
aay rule of law luid down for your guidunce. The jurors
are just as sovereign with respect to all gunestions of
fact as is the Jndge with respect to all .qneatiom of law.
It‘ie your duty upon your oaths to uppi: the law to the
facts and to determine whether or mot the evidence estab-
lishes beyond & reasonable doubt the allegations set forth
.ln the indictment.

An indictment i@ an accusation in writing charging s

‘person with & orime, and the mere finding thereof by the

Grand Jury is absolutcly no evidence of the guilt of such
peréon. The FPcople are required to establish the allega-
tions of the imdictment beyond & reasonsmble doubt before
you will be justified in rendering & verdict of eullty.
The defendant in & criminal sction i® not called upon

to establish his innocence. The burden of establishing the

T ¢ gL




LENE T

guilt of the htnlut rests »on the People thnngholt'
the entire case.

© The lndictment filea t;y the Grand Jury against the
‘defendant charges him with the crime of manslaughter in
the first degree. It'is therein alleged thst on the 18th
day of February in the yoar 1921 the defecndant did felon-
umlly‘and‘ lllﬁlly make an assault upon one Pietro Rumore
with & certain pistol which was then and there charged
and loaded with gunpowder aal leaden bullete, the same
being a danpgerons weapon, which pistol the aefen;unt held‘
and discharged against and upon the person of the said
Pietro Rumore; that the defendant feloniously and wil-
fully d4id ehoot off snd discharge said revolver upon the
o'aid Pietro Rumore; that the defendant Ald then and there
wilfully and feloniously discharge the revolver against
the body of the said Pietro Rumore; that the said Pietro
Rumore sustained mortal wounde from which he dled, am
~that the Grand Jur.y therefore meouse the defendant of the

orime of killing and slaying said Pietro Rumore apainst

the form of the statute in such case nade and provided.
Houoiao i8 the killing of one human being by tm‘aet,_. »
procurewment or omission of another. hnllanghtexﬁ'/ln the
firet degree is defined by our statute as fali;»u:'
Such homicide is menelaunghter in the first degree,

unless it ie excusable or justifiable, when committed witp.lt
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a mun to effeoct death, in the heat of passion, but im
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& oruel or unhl manner, or by means of a dangerous
weapon. - 7

In mnelanghter in the firat degree it is 'noouur,
to prove that the hllim of & humen being was dotno with-
out & design to effeot the death of the person killed and
that it was done in ‘tbo heat of passion but-in a orul‘or"
uansual manner or by means of a dangerons weapon.

No person can be convicted of murder or manslaughter
unlese the death of the person alleged to have been kille
ed and the fact of killing by the defendant as alleged
are each established as indepenient facts; the former
by direet proof and the latter hen.md 8 reasonable doubt.
The corpus delicti, that 8 the body of the orime, is
made np of two things. First, that a humah being was
killed, and that munet be eetablished by direct pmof.

SBecond, the existence of criminal and humen agenq' ag the

cause of death, and that mnst be established -beyond & rea-
sonable doubt. The term "direct proof” means direect proof
of the fact of killihg. Ihat is, that the death of & human

being, and in this case, the death of Pietro Rumore, was

‘ dne to violence of & coriminal character and was prednced by

human agency, and that it was not due to accident or mistake,

or to a self-inflicted wound. : J
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~The Prof of the identity of the body and that the
defendant committed the orime may be established by e
oa—tantinl evidence beyond & reasonable doubt. It is
claimed by the FPeople that -hlen the" defendant wes appre-
hended several months after the alleged killing of Pietro
Rumore, he made n. statement to an Assistant District Attore’
ney in which he stated thaf he killed Rumore becaunse he
took hold of him with one hand and with the other holh,cll'
an open rasor, alﬂﬁugqin the act of inflicting serious
personal injury upon him. Zhe defendant does not dls=
pute the fact that he killed Rumore but he says, "My act
was not cﬂmiml because it was Jnotifiaﬁle in law", !pu
',.111 remenber the testimony given by the defendant this
morning. He testified among otper things thet he heard

some argument among persons on the sidewalk, thut he Je ft

the saloon and stepped out near the vestibule; that ﬁnmro‘

‘was & distance of five feet away from him; that Rumore

mede & leap and with one hand took hold of the defendant
by the lapels of hie coat and that with the other hand he
saw Rumore have something in his hand of a shiny 8ob- ’
stance, dut whether it was a rasor or not he was unable to
u’;' that he had carried & revolver on his perion ,{or
several monthe, which revolver on that day he carried in
the left pocket of his jacket or coat; 'thst he remembers

pulling the revolver while Sumore held him in the manner
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: ?M I have lﬂ.cﬂ..'h..‘ but does not remember Jnulnru
the revolver at him; that he had never known Rumore be-
fore thet day; that he had never seem the man according to
his knowledge and that he had had uo quarrel with Rumore on
that day or on any other ococasion; and ‘that whea' this de= -
fendant waa Apprelnnlod he had a c6uvcraat_1on with Officer
MoNamara. '

Officer Mcllamara testified th:ut the defendant told him
that on February 12, 1921, on the aftermoon of that day, at
about 8 or 3,30 he was away ffon the scene of sny shooting -@
that he was at the home of a young woman nemed May Haters 'th
then lived at 127 Perry Street, in the boromgh of lhnhnftnn,
county of Hew !or‘k. This testimony the defendant denies. He
uil. he told McNamara that he had played cards at the hple of
the girl on the night before the alleqod shooting. It is 1upor-
tant for you to take into consideration the testimony giveam by |
both the defcndant and Officer Mclamara with respect to the
whereabouts of thé de:cndant on the afternoon of February 12th, -'
1921, If you believe that Officer MoMamara is telling
the_trnth it i® important for you to consider, if you find
SN Statenit o the defsndant to' be false, with a view
to determining what light 1@ shed upon the nature of the
dofonu-, lntei-polod by the defendant. It ie very iniortnnt,
gentlemen, for ion to ascertain from the evideance what were

the true circumstances in connection with the shooting d’



.;,.. Dia Rumore approach the defendant with an open

rasor in the manner described by him, or 4id Rumore ap-

ﬁonoh the defendant with his hand in his pocket and 1§
such a manner as to convey to the defendant that 2umore
was prepared to inflict a serioue injury upon him &nd that
he was ian imminent danger of l.-oi‘np subjected to serious ;
violence at the hande of “umore. If &5, were the circom-
stunces such ai to Jjustify the defendént in ghooting Rﬁmre
four times? The People called several witnesses. GSeveral
of them iere questioned by the District Attorney concern-
ing alleged statement® made by them to one of the Assis-
tant tDist_riot Attorneys pf this county. Several of the
witnesses testified thut they had no recollectis>n of hav-
ing given such testimony to the Ageistant Distriet Attor-
ney. loiv, gentlemen, you shonld only consider the state-
mentes made by the vitmeau with respect to. their present
recollection of the faets. You have no right to draw any
1'nfeir§noo whatsoever againat the defendant because the
Dlotrict Attorney purported to have read from a paper cer-
: tain statenents concerning which it is claimed the
witnesses mde o an Assistant District Att)rnei. Under
the rules of law the District /ttorney was permitted to
attempt to refresh the recolk ction of these witnesses, but
inasmoch &8 these witnessee having stated that their recol-

»leotién of the events was not refreshed, therefore 'you must nef
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~ directly or indireotly draw any anfavorable inference

mi-t'f& defendant, ur permit yourselves to conclude
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that theme witnesses have made certain statements read to

them by the District Attorneys. Yon are bound by what these

witnesses have sald with respeot to thomse ateutements anmd

therefore | cantion yon that yow must obey the Court's in-

_strnotions and see to it that mo extraneous matter should

withdraw your attention from an hOﬂQHt'bnd conscientious
performance of your_duty. Yop must nnly consider @ho legal
testimony admitted in evidcnce, and if any suggestion is
ooﬁeyod to you by the questions read by the District

Attorney to these witnesses you must resolutely refnse to

be moved by any such suggestion. Lut you ahould hold fast

to the proof given by witnesses under oa th.

One of the witnesses called by the People was a young
mén named Martin J. tergen., He testified that he and Romore
had a;me controversy which reénxlted in this witness strik~
ing Rumore, and Tumore returned tﬁe blow; that he saw
Rumore hold Eurke with his left hand und thuit at thet time
fRumore's hand was behind his back. OJurke was then in -the
doorway. Rumore made & lunge st him and then the witness
heard the firins of four shots, He testified thut he did
not see who ahot the deceased but he said that the shots

came from the direction where Burke was standinp.

Bernard Sullivan, & bartender by oeccupation, testified




M.hﬁ lm. near the storm Con.\ th-t auki was
¥ .hil ﬂw feet w fro- M--v that he saw Rnnro 's hnll

_A second or 8o elapsed between the firing of each of the

towards some person, bht who thut person was he was unable

to ln. lldo; that b heard the report of four piltol shote.

. "lot.o

Joseph Dowling testified tha.t he eav; & fist fight
between Rumore and Bergen. The defendant Burke wes 1a the
dooﬁay_ of the saloon &and his back was towards the door~
way. This witness saw Rumore leap at Burke, that Rumore
muttered something, that he went toward his pocket, that
he could not see what burke did or whether Burke had any-
thiog 1n his hand, and that fonr seconds after Rumore leaped
at ourke he heard a pistol shot.

Patrick Donovan testified thut he had known the defend-
ant since chi..ldhood)‘ that he wae talking to Rumore who was

at a dlstance of about a foot or & foot and & half away

from hil; £hat Rumore nttered some words snd mede a leap

to ob-grn; that Rumore had his right hand in his poqket
and at the time the shot was fired he saw the wrist of
Rumore out of his pocket, but he did not see whether or

not Rumore had anything in his pocket. He said *ha.t Ruo-
more made an attempt to pull hie hand out of hie pocket ) o
#wd that he then went away, and ‘thut he did not see the

person who fired any of the shote.



i icouth,-l, while I ,.:qfo;rod to some of the salient
tiltnrel of the fottiinﬁy aiven.by some of the witnesses
called by the People, yon &r¥e by no means controlled by
ny r.oterpncu‘to the testimony of these .wltnes.en,' a8 you
are the final arhiters of the toatimony'addnoed by each

and every witness called by the People and by the defense.
It is your duty to consider all of the evidence aﬁd not
isola ted portions thereof, with & view to arrivlhg'at a just
result. "llpon you rests the responsibility and the obllpa--
tion to deterninc from all of the evidence presented in this
case wroAthor the defendant 18 gnilty or mot roilty.

' The dé't‘endant interposes what is termed in thenln the
defense of self-defense. Yon must apply the law ot self-
defense as the Court declares it, amd you must accept, ae
I said, the law of self-defense as declared by the Court.

e ;

Homicide is alego . justifiable when committed in the

lawful defense of the slayer, when there is reasonable

g gfonnd to ay pr'ehen.d a design on .fha part of the person
glain to do Bome preat personcl injury to the 2layer, and
there is immirent danger of ench design beiaig acoo;npliahgd.
The law does not juetify honiéide upon the theory of self-
defense unless two facts exist; first, there mnet be rea-
sonable ground to apprehend the design on thé paft of the

: : person 8lein to do sSome groat personal injury to the slayer.



Second, tlun -lt be l—i,ult dnngor.of such u'olilu to-
‘ing accomplished. The question is not merely what dia
the acoused believy, but also what 414 he have a riiht to ; o
boilevo under the oironn-fnnocs. Any person committing
violence in hlé pgrannnl dofonae.nnst'not only believe that
he i® in danger of personal violence but he must in fact
heve reasonable ground to apprehend that he is in imminent
‘danger. When one who {8 without fault himself is attacked i
by another in such & manner ahd under such oirou-gtbnoca

a8 to furnish reusonable gronnds for apprehending a design
to take away his life or t& Bo some preat bodily harm amd
there i8s reasonable ground‘for believing thé danger inmmi-
nent..and that such design will be accomplished, he may
eafely act upon the appearance and kill the alnéilnﬂt if

. that be necessary to avold the threatened danger, anld the -
killing will Le justifiable although it may afterwards turn
out that the uppearanocliwere falee and that there wae in

fact neither a déslgn to do him serious injury nor danger

 that it would be done. He must decide at his peril and
upon the appearances of the circunstances in which he is
placed, for that is a matter which will be sub ject to ju-
‘dicial review. But he will not act at the peril of making
that guilt if fhe appearanc;a prove false, which would be
lnnooedt had {hey proved true. Jefore & party can Justify

the taking of life in self-defense, he mnst; as I have said,



he wu u gmt peril, that ‘the killing wae nouulry for

{

5 W‘,’“ ﬁb*’v“suf‘wn_ i

t there n- ronoubh gnw for unm-g tht

htl esocape and thet no other safe mum was open to him.

Whea oné bnnevothi-olf to te attacked by amother and to

_roo.lw" great bodlly injury it is hia duty to avoid the

,.ttnot 1! in his power to do 80, and a richt o{ attack for

the pn-rpo'-c of scl#-defensc does not arise until he has
done everything im his power to.avoid the ne cessgity. Under
the g_enarai rule of self-defense it is the duty of & person
dharged with the taking of hnmn»llfe where he interposes
such defense to show that the killing was neccessary for his

escape, that no other safe reans a8 open to him and that

‘he conld not have avolded the necessity of the attack. But ,

if you find that the sitvation justified the defcndant as a

‘reasonable person in Lelieving in good faith that Rumore

was about to iaflict preat personal injuriee upon him, that
he was invil-inent danger of snch d_es'u-'n befing ‘acconmpl i8 h-
ed, then the defe-nda.nt was not bound fa retreat 1f by eo
doing he would havé imperilled his own safety. In these
circums tances he hadvu right to stand hie ground. The
defendant of course muet nave ha>d reasonable vtonn@ for
believing that he was :‘in imminent danger of beling 8subjeot-
edAtoy‘groat peraonél injury et the hands of Tumore and under

such clrcn-ltanou he wonld be justified in leliovlng that

to ratmt or to torn his back and ran awuy wug to &add to the
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open rasor or.-hatn he had his hand in his pocket and was

‘about to draw the rasor, although he did not succeed in

opening i't. or attempting to cnt the defendant uth it and
that -_th? circumstances were such as to furaish the defendant
with rny‘onable p_ro‘und‘ to apprehend that the ._appe_araneol
and condnct’of Rumore indicated a design on hie part to

do him some great béd-ily injory, anmd there was imminent
danger of such design being carried into efi_’ecf., that the
defendant had no opportunity to make hias be&pé in safety,
that retréat was daneéroua Ioi- him, and that he could
aot have avoided the necessity of shooting the deceased,

then in law hie shooting of Rumore was justifjed and it is

your dnty to aecquit the defendant. Lnt on the other hand,

if ’6n reach the conclusion that although Rumore had a

ragor in his pocket,._he made no attempt to take it from his ‘
pocket and use it fcloniovsly upon the defendunt, that the .
leaped upon the defendant br a;)proachr‘d hin‘;r;ﬁ‘er circum-
stances where there wae still time and opportunity »for the

deféndant to mke his escape, that he could have avoided

the neceesity of shooting the deceased, that he was not in

imminent danger of being subjected to great personal injury

at the hande of the deceased, that he did not have reason-

@bh ground for_bolieving that he was in any such danger,
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_ a8 Romore l»rouhu him, luur !
tm ol.r“-tlnm shot M- fouor times, which uet oo~

curred in tho,:hnt of pllliou. then you will be justified
in convieting the defendant of the crime of manslanghter
in the first degree.
: The tukingv-of human 1ife is a matter of such serious
iuj)ort thet there muet always exist juetification for the
ect. It i equally true that & person taking human 11!6
which ey be Justified, demridinp on how 8uch circumstances
are viewed, is e;ltitled to the benefit, fairly and fully,
of every exonipﬂting circumstance.

The burden is upon the People throughout the trial to
establish the oerime charped heyond & reasonable doubt, and
»if apon the whole cese, considering ali the testimony given
by the proseontion end by the defendant there arises a reason-
able dn.nbt.of the defendant's puilt, he becomes entitled
to an acqunittal, And this doubt applies to the question

of justification as well as to every other question which

is essential to be proved in order to establish the com-

o misaion of the crime cmrged.ngninat the defendant.

‘It 18 olaimed by the People thut directly after the
killing of Rumore the defendant fled this J'nri.diotion add
kept awey from the police for several monthe. The dclhonnop,A )
conduet and acts of a person charged with a erime such as

'_night, a desire to elnde discovery, are always proper subi-

jeots of consideration as indicative of e gunilty mind



l.i liﬁrllﬂiu the question of the guilt or the inu_niu _
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of the person charged with orime. Under our law evidenoce

of flight is competent, because when unexplained it tends '
to show a consciousness of guilt, although atanding alone
if raises no le gal presumption of that. ‘lhan th; ;rile is
proved, but the identity of the wrongdoer is inm doubt it
Dears somewhat on the question of identity. Ordinarily 1t
is of slight value amd of none whatever, unless there are
fnctu pointing to the motive which pronpted it, am hwnoo
any explanation of the scoused should always be nnﬁm«l
in connection therewith, If youn find the defendant shot ;\
Rumore it will be for you to say what was the true motive \ :
that prompted him to leave this jurisdiction and to avold
his apprehension by he police suthorities. Did he leave
New York, as he said, because he feared he -oﬁld be |
h-nqled roughly by the police, or did he leave New York be-
oaﬁae of a oonsciohsneaa on his part thﬁt in ahooti-ng the

deceesed he d1d 80 withont any legsl justification? You

must determine all those questions and in passing wpon

those questions it is impo rtant for you to take lato con-
sideration Lhe explanatiom offered by the defendant.

The defendant is presumed to be innocent untn‘ he i@
proved 7uilty beyond a reasonable doubt. That presnnption

rests with him throughout the dase until the moment when

the jnrors are convinced from the proofs submitted to them
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‘thet the defendant 1s guilty of the orime charged. Then
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the presumption of imnocence is destroyed. The defendant

is entitled to the benefit of every reasonable doubt aris- -
ing from the evidence in the case. A reasonable d;mbt is not
& mere whim, guess or surmise. Nor shomld it bol regarded

as a mere subterfuge to which resort may Vbe had in order

to '-voihd the performance of a disagreeable duty. A reason-
able dou_bt is not a mere speculative dohbt because every- :
thing relativ'e to human affairs that is Vbaned upon evidence

may be open to some pomsible or imaginary doubts It must

. be a doubt arieing from such fact or facts in the case as

lead you &8s intelligent men, acting impartielly upon the
evidence, to the conclusion that yon are» not wholly satis- ,
»ffel'in iour minds thuat the defendant ia8 puilty of the
erime charged againet him. It must be & _donbt based dpon

the evidence. It is such a doubt as after careful consider~

ation of all the evidence leaves your minds im such a state

that you canuo.t say that you are convinced to a moral cer-
tainty of the trnthof the chgree against the defendant.
1f yon have & r-eau‘onable doubt a8 to the guilt of the de-
fendant it ie youwr duty to give him the benefit of such
doubt and to acquit him.

There is al® testimony here to the effect that the
defendant hld- heretofore been onﬁvioted ofa o.ri‘le. A per-

son coanvicted of & crime 18 & competent witness, andi the




hom hﬂ a mu to pun his pot hpu m- rutituo :
tbr tlo purpose only ot atfoctinn his tolti-ony a® a witnees L
unl for that reason thc law says that in weighing the ovi- :
lonnc you may consider the faot that he had ’ . herotoforo
been convicted of a orine. only for the purpose of deter- |
-ﬁnlné.vhethor or not his testimony i; to be affected. Do
yénr duty here'foarleﬁlly and hdnbcientlonll:. If you be=
lieve the Pedple have made the case against this defendant
beyond & reasonable donbt do not hesitate to conviet him.
On the other hand, if you believe that there is & reasonable
dqnbt a8 to his puilt, acquit him. |

It i@ the dntybnf each juror, while the jury are de-

liberating upon their verdiot, to give careful consideration

to the views and opinions of his fellow jurors. 4 juror

should not stop his eare and stubbornly stand upon the poei-

tion he first takes, regpardless of what light be 8sid by
the other Jjurors. You should discuss the case together
and compare views and reasons, but before you make‘ip»jonr
verdiet esach juror without reference to the other Juroro'
should be satisfied in his own mind of the guilt or the
innocence of {he defendant. It is the duty of eaéh Juror
to reason with his fellow jurors with an honest desire to
arrive at a verdict, and with a view to arriving at a ver-
dict either for the People or for the dcfendaqt. It should

be the objeet of all jurors to arrive at a conclusion apd to




th% ‘i;““.'x"“'“‘“ t‘ojotlur with calmness. It is your

ey Agtoo upon . verdiot, if that be pgossidle, without
& violation of semsoientious comviotion. You nay render

: one of the follovtgg verdicts, - guilty Qf manslanghter in
the 2irxet degree, or mot guiltye -

e - Have you any requests to charge?

| NR. FITZPATRICXK: ‘It y&ur Honor please 1 request you

e . to charge the jury t.hht your honor's denial of the motions
made by defendant's counsel is no indication that yon have

an opinion one way or the otﬁer in the case. #

THE COURT: I a0 chntg?, I will submit the form of

the verdict with your. consent. -

: MR. FITZPATRICK: Yes sir.

. ' THE COURT: Your verdict will be either guilty of mam-

ilanghter in the first degree or not gnilty; The cxﬁlblto

QF: : may be presented to the jury, on consent.

| MR. FITZPATRICK: We have no objection, your Fonor.

The jury retire at 3,15 P.M. and return at 3.46 P.N.

THE CLERK OF THE COURT: Gentlemen of the jury, have

you agreed upon a verdioct?

e

i ; i THE FOREMAN: We have.
" PHE CLERK OF THE COURI: How say you, do yon find the
% ' defendant at the bar puilty or not guilty?

THE FOREMAN: Guilty of menslaughter in the firet
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it -unu recorded tmugn your forcnn. You find tb de-

the ground that 1t s againet the evidence una a.gaind.t &

‘fact that the Crand Jury indloted yon for the erime of man-

: justified your oconviction of the crim: of murder in the

m*m'or ﬁ:.oom: loqﬂm to your verdiot ae

fonunt guilty of manslaughter in the first degree. io
say yon &ll. ;
. | .\u /"4 g

MR. FITZPATRICK: I move to set aside the verdict an <8

Motion denied. = “xception.

MR. FITZPATRICK: Your Honor, ‘defendant 18 ready for
sentence now, with the provision thut commitment be held
up for a few days, We waive the usual two daja' tine.

TilT CLERK OF THE COURT: Martin Jurke, what have yon
now to ﬂrq why Judgment ahonld not be promounced apainst

yon aooordlng to law.

THE COURT: Martin osurke, you were fortumate in the

slavghter in the first degree. Tue evidence in thie case

second degree. The pmof apgainst you wsas anrwhelqing' and
the jury rendered a eignal aervieé to justice in eonvicting
you of the cfime of manslanghter in the first degree. The
‘xin’n- sentence should be imposed in this ocase.

Defendant is séntenoed tn State Prisomn for not less
than ten yeare und not more 'han twenty years.

(One week's stay granted to d efendant.)



