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the opo« at whioh a train shall pass a ¢ Lon:

MR TRAIN: That has been snswered A% o

Objeotion'suatained. Exception, |

Q Is there any rule in the book defining the W#
speed at which an engineer shall run or a mtom ’ ’

~in order to get his train under control?

Obje cted to. Sustained, Exception,

RE-CROSS EXAMINATION BY MR. TRAIN:

Q Do you say there is a rule of the company thut a yellow

light shown at No. 1 signal and & green light shom at the ¥
signal and a yellow light shown at the pot licnll Illli ;ti 
A TFor a Ninth Avenue train,

Q@ Do you say there is any such rule of the QGW?
A That is an improper signal,

Q Is there any rule of the company that says :mt M
combination of signals means stop for alﬂinth A!inuc té&ﬁp‘*»*
A Not specifically in black and white, I domn't thimk, |

Q In any colors? A ‘\No more than it is an improper l',a.gﬁf”

nal, that is all,

(
\

Q Then when you said there was & rule to that effeect,
you did not mean precisely that? A I did not mean it was im

a book of rules that way,



his route that he iaﬁtu to go; 1f thay”irﬁi
must stop.

Q He must, sw”ir if he can? A Yes, ur. |

Q That is t rue of m.v 1rr¢:uwit1n nr w)*
connection with the szgnalling qyltlﬂ#"‘ lnr
aiznals, yes, _ F

Q Anything out of the ordinary or ulunl? i Aaj
signals are concerned, :

Q Any irregularity is iﬁ itself iAdanccrvliﬁnqﬁt
far as signals are concerned, yeq. |

~

BY MR, NAYLOR:

Q There are some rules that are not printed? A

rules, yes,
Q How far north towards 59th Street can you see the
three signals at the junction of 53rd Street and Ninth lﬁ!ﬂﬁ#”

A How far can you see them?

Q Yes, A It depends upon the weather, the condition

of the weather,



'Q On an ordinary day? A About 58th

Q Can you see them all at once? A ‘!u, ;

GEORGE H. PEGRAN, called as & witness
of the defense, being duly sworn and Oxﬁliapig;ﬁ
as follows: | :

DIRECT EXAMINATION BY MAR.‘ NAYLOR:
Q@ You are the chief engiﬁeer of the elovlt“r :"

A Yes, | e
Q And are familiar with the

Ninth Avenue? A Yes, sgir,

Q The care of the structur—e
under your jurisdioction? A Yes, sir,
Q The signals at that point are the ordinariy-.»."_.'f“
signals? ‘A Yes, 8ir, |
Q There are no automatic signals? A No, s-!.-i‘.
Q What is known as the blook. system in vogum

A Yo, sir, A
Q And this system has been there for many years?

A T think since 1892, '
Q The system has not been materially ohanzd. ao

standing the change of the motive power from steam to ele

city? A VNo, sir,

Q There are more trains run over that system now tham



W

there were when it was 1‘11-1:0.110‘?‘. A T M“
Q How far is it rron the cautionary W
the home signal? A I believe the distances are ci
diagram you have,
MR, TRAIN: We have it =-~ it is 395 rm. tt
conceded that it is 395 feet.
MR .NAYLOR: It is not 395 feet,
MR, TRAIN: What is it, I will take yaur ltl&'lﬁﬁth:
THE COURT: It has been stated tJF 395 feet, |

I do not know if that is in evidence or not.

BY MR, NAYLOR: i

Q 395 feet from the point of the switoh =« this liacral
shows 352 feet, that is correct, is it? A Betwuon what pniﬂ*ﬂ'

- Q@ That is between the home signal and the cautionary
signal? A Yes, sir, 352 feet,

Q And then bétween the home signal and the point of'
switches is 37 feet six inches? A 37 feet five iq&hﬂu I
think,

'Q Are you famiiiar with the grade, thé perccntaco'or
the incline between 57th Street and 53rd Street? A ch; sir,
Q About how much? A Very slightly less than two per

cent,

Q@ That is two feet in one hundred? A Two feet in one

hundred.
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has passed the home switch, it runs uycu

in that way binds the signals in such a way tt!vﬁ‘}w

changed until aftei the train passes off?
MR, TRAIN: I object. ;
THE COURT: You have that, nr.‘l;&xofg;iﬁ‘

testified to that,

BY MR, NAYLOR: e
Q Is it not & faet that the trailer bar bqgiaipi§~§hi?“

\hone signal and runs down to the point of Qwitchniﬁ A ?ﬂw&

near, I think it is about 30 feet 1on;. very nnar.thnﬁhﬁ'

distance,

| | Q Do you have jurisdiction of the townr?A A IO;MQ$" 
| except as to its maintenance and repairs, but not tha o
of the levers in the tow;r.
Q Is the train despatohér undér your supervision® AA, I¢,‘
sir, ‘ | |
| Q Have you known Jackson some time? A No,Anir.

Q He was never in your department? A No, sir,

« ' No cross examination,

EDMUND M, COCKS , called as & witness in behalf of

the defense, being duly sworn and examined, testified



e

-toveru? A Yes, sir,

'traok, Ninth AVenue, approaching 53rd Street, what does the

~ll follows:

DIRECT EXAMIN/TION BY MR, nm's

Q You are connected wifh tha,elivsﬁtlffffv
sir,
Q@ In what capacity?. A As traiu-asﬁir‘
Q pé fhe tower switch men cone‘uadtr_yohrj
A Yes, sir, | .

Q You are aecquainted with the method of oyiﬁf.”,

Q Do ydu know how the tower at 53rd ttmm
Avenue is operated? A Yes, | _k”‘

Q Are you acquainted with the sigieis St m"lu
at that p01nt? A Yes,

Q Are you acquainted with the duties of l,lﬂtbrimnﬂk
A Yes, |

Q@ To a Ninth AVenue ﬁotor-an goink.abuth‘on tha-iii%

combination of signals, yellow at No, 1, green at the ha;i and
yellow at the pot signal mean? 4
MR, TRAIN: I object, An 1rr§¢ular signal ailuvl
means stop, if a man can stop, ’
THE COURT: Mr, Hedley testified to that, saying
that it meant stop,

MR, NAYLOR: T am trying to show that it is a
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general understanding,
BY IR. IAYLOR'

Q It is the duty of a mtox‘m te wm

- along his route? A Yes, sir.
r 'Q And to stop when he finda & route set w
. A Yes, sir,

~ THE COURT:
BY MR. NAYLOR:

Do you know Mr, Jackson? A Yes ’ iirc

Do you know peop].e who m, h:ll? ‘ 3‘

Q
Q How many years? A Nine or ten ycurn I
q
Q

Do you know his reputa*:.ion for raithtulmul u m m
ployee, and attention to duty? A Yes, air.

Q@ What is his reputation in that rosand? A D‘M"ﬂt el

Q He has worked under your immediate aupsnriu‘ida? A Ye

sir.

The Court admonishes the jury in Wrdm |
with Seetion 415 of the Code of Criminal Pmo“m'a
and takes an adjournment until to-morrow morning,

February 15th, 1907, at 10:30 A, M,



|
i
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|

SYLVESTER D, SMITH ,-oai1.¢§-cf“
on behalf of the d_erendgnt,bung tuymra
testified .a.s. follows: e
DIRECT EXAMINATION BY MR, NAYIOR:
Q You are superintendent of the olentid.m

A Yes, sir,

Q And have been such officer rﬂr&mg v
A VSixteﬁen years the first of this nonﬂ',;- i

Q You have ‘6een in the employ of m.”m Ml
capacity and another for how many years? A ngm ;
or thirty-twe years, | | e
Q Part of your duties as auperintend_,nt is thn

ment and discharge of motormen and tower men, is it

A Yes, sir,

Q Motorman Kelly was employed by you? A ‘Inl, :‘

Q Along about what time? (A 'lla.roh"l, 1905, .

Q He had always before that been omloyuma
railway? e
Objebted to as immaterial, suuum'.f;m\

Q Had he ever had any experience on an el



Objected to. S\u‘uM.

QR Do yoﬁ-knoi whether hnAh&i~iﬁy"d 

where aign#ls were in use? ‘

Objected to, .Suotainoi;' lanqp&iilgll

Q Jackson was employed ai 8 téwlr llﬁ iﬁ»jﬁi&‘

ObJected to az'i-natérial. BultiaaUC; .

Q You are the. officer of the COlpIﬂV uho Ilﬂil}hai_

rules, are you not? A No, sir, y do not nako thmlh t'v&hn
them after they are made, Pehn o @r

Q You are fa-iliar with all the rules that nrc naa’ hy

the company for tower men ant notornnn? A ‘!ﬁs u&r.;_"’

St Q Is it not a fact that the tower men a_ re 1nltruitii

in the rules given to the motormen?

| Objected to, Sustained, Exception,

Q Is it not a faet that tower men are expeeféd‘té have
some knowledge of the general rules under whioh trains are
operated on tﬁe structure in front of theif towers?

Objected to, Sustained, Exception,

Q What would be the duty of a Ninth Avenue motorman,
coming down Ninth Avenue at 53rd Street junction, finding
there the cautionary signal yellow, the home signal’&rc‘n
and the pot signal yellow?

MR, TRAIN: Is that not cumulative? We have had

that a dozen times,



of the road --- here is tha'-uperinﬁtutitﬁf
whom thé People did'not call, _

THE COURT: There is no dispute abeﬁtit.lnﬁﬂsﬂi
have proved it by one or two witnesses, It is ﬂu iﬁ%ﬁ e
dence; Vhy give further testinony on the point.

MR, NAYIOR: I want to makc it emphatio, lu( ihﬁv

that it is recognized in all parts of thp,lorvici.

THE CQOURT: When you have proof of a fact iﬁl“ihit@;
is no dispute about it I think that is vory‘qiﬁﬁiﬁiag'

but I will allow it if you think there is any rnascn b

for having it in a third time, ; i ; “
THE WITNESS: Tt is his duties and his orlamigi§ '
stop.
MR, TRAIN: : & méve to strike out-thq ansnu?,
THE COURT: Strike out the answer,
THE COURT: Just answer the question briefly,
Question repeated,
THE WITNESS: His duty to stop.
BY Mﬁ. NAYLOR:
Q T8 such a signal any more effective than a sighal of
red displayed at home?
Objected to,

THE COURT: You have that in evidence -~ it is his



Q With the tracks at 53rd street for
train ‘anv'd the signals properly displayed «mr

train, was there my reason vhy a Ninth avwa

should get into trouble?

'O'b,jecte_d t0. Susta;ine:d. meqp

Q@ What is the duty of a mo torman pudm;t

at No.1?
Objected to. |
PR ‘. : Q With reference to.--AI willtry tﬁ
?ggf‘, , THE COURT: Haven't we all ﬁhe nooesg f 
? | this point? |
MR. NAYLOR: I have not the proof.ﬁhichf
s the subject of speed, in the form that I wmt
. I ask ghis man who knows and runs this 'i'ailfol,
1 THE COURT: The question iB.plf:.Opel‘ but af bhe
1 ; _ time it calls for cumulative testimony. I w111 ,110‘
? it if you will feel it is not sufficient. '
(‘ Q.J.eﬁtion repeated. 4
BY MR. I‘IAYI.ORg
{ Q With reference to gpeed?

Ob,jected to. Objection overruled.



T VTR S: fe must romaﬁ&i

governing the distance he has tO«triJ‘&f”
to a point vhere he is expected to cwp
ceeding.

Q Within what distance should this mww

MR. TRAIN: It does not appear fromth"

THE COURT: I think, being cumlaﬁ'vi‘
worry ébout that part of it. I think we allrh‘mé’
"MR. TRAIN: Something was eaid by the witnuami
regard to stopping dead and we have nothing of that.
THE WITNESS: TPull stop would have sounded’botm”xn
a layman. ;
BY MR. NAYLOR:
Q That would be down at what switeh?
| Objected to. ©Sustained. Exception.
‘ Q ¥inding the cautionary signal of yellow the home
~ signal of green and the pot switch at yellow at what po{l.nt

ghould the motorman have stopped?

Objected to. Objeetion overruled.



Q Never ghould have gone onto the ouﬂ‘ﬂ -

Objected to.

e Q Should he have gone on to the curve at uii!i“
Objected to.
. MR. TRAIN: If he should have stopped, ﬂmt
the Question.
. , BY IR N AYLOR:
-Q Did you visgit the scene of the accident? A i%m&
Q Immediately after? A Yes. ’
Q Did you find Mr. Jackson theré? 'A. No,kSir;g&#;
beeh relieied. Lo
MR. TRAIN: I object to any hearsay evidence of ﬁhﬁt

sort. He did not find him there and I move that %ho

answer be stricken out.
THE COURT: Strike out all excépt that he d1d n§¥Q
find him there.
MR. NAYLOR: I except,
BY MR, NAYILOR:
Q Did you see Jackson later that day? A Yes.
Q Did you talk with him? A Yes.
(b, Did he tell you as to how the accident ocecurred?
A Yes, sir,

Q Did he say anything ebout being sick at the time?



A Yes, sir.

Q Did he tell you he had the gripes and Mﬁ.
on that account? A Yes, sir, I gent for.hlm.‘ | £
Q Did you see motorman Kelly at that time? A ro.
Objécted to as immaterial.
BY MR. NAYLOR:

Q

v

Have you seen him since? ‘ ’
THR COURT: Wait -~ you have a lot of ‘e.vi‘d"!_mcevﬁ _‘?TL:
here that this man Kelly was not to be foimd'. 'Ihoré 1: ’

no dispute about it at all. It is proven and prdven"ax\aﬁ”
provens |

BY MR. NAYIOR: .
Q@ You have known Mr. Jackson since he was empl‘oyOd_'bj" the
company? A Yes, sir.

Q

v

You frequently visit 55,. the section where he WOrksé
Objected to. Susﬁained. .
0, You are familiar with the operation of the E.ev"at,ed-
Railroad at all points? A Yes, sir,
Q You know people who know .Tackson? A Yes.
Q Do you know his immediate officers? A Yes.
Q You have talked with people who know him? A _Yea;
Q Do you know his reputation? A Yes. 4

Q Is it good or bad? A Pirgt class.

Q Particularly with reference to hig performance of duti



:  '1 Pcrfectly clear up to that date.

Q Never had any record made against him? *
Q e had your full confidence?

Objected to. Sustained.

- CROSS EXAMINATION:
Q What is the total amount of the dm&ge 'u*‘_'
your company as a result of this accident?
Objectéd to as incompetent, irrelevant>an€j f; f
P terial. . |
MR. TRAIN: I want to‘show'biAb-on thﬁ§§?£ J
this witness. | i |
Objected to. Sustained. |
MR. TRAIN: I want t show it is the object'effhev
company to exonerate this particular defendant i 1t
r _ can. Lo
THE COURT: There is nofhiné in_tﬁat.

MR, NAYLOR: I move that the remark of thebnistrin%

Attorney be stricken out.

(

THE COURT: ' That wouldvaffect the stockholders rather
than the officers.
MR. TRAIN: The officers are the servants of tho

stockholders and are elected by the stockholders.
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Objection sustained.

Q Is it not a fact that = 1‘arge numbpt ar
have been brought against your compény, dharging,ihﬁf
of the company as a basis for damagea?ﬁ

" Ob;jécted to. Objection sustained.

Q Supposing that the entire structure of the
railroad south of the home signal on Ninth Awenue hiﬂxfiif;?
to the ground prior to the arrival of the Ninth Avenue train,
would that have been a signal for the Ninth avenue train to
stop? A I do not think I understand that qnettion.

Q Suppose an accident occurred to the structure;kxf
the;structuré south of the tower had fallen tg thé ground,
80 there was nothing for the train to rﬁn on, that the structure
had stopped at 53rd street entirely, would that have been a
signal to the motorman on the Ninth avenue train to stop?

MR. NAYIOR: I object as altogether hypothetical and
out of the range of the facts involved here on-theuques-
tion of negligence.

THE COURT: It is cross-examination and for tﬁat
reason it mav be received.

Exception,

BY MR, TRAIN:

Q, Would that have heen a signal to stop? A Certailnly.



sible for this accident?

Objected to. Sustained. Exception.
Q Is it not a fact that you were subpoéni;a,
court by the District Attorney?

Objected to. Objection sustained.

half of the defendant, duly sworn and ex

ag follows:

DIRECT EXAMINATION BY MR. NAYLOR:

Q You are train nmaster? .A Yes, s;l.r, .night ﬁl’ain'

Q Located at I{arlem? A Yes. _

Q: At what street? A Well, I am stationd'ove'r:’g‘#hé
: Western Division. ‘I go over the whole divigion; Sixth“md
Ninth Avenues. .

Q Your hone office? A_ Is 155th street.

Q In that capacity, you as train master are acquainted
with the operation of the trains and towers along the road?

A Yes.,

Q Do you know Mr. Jackson, the defendant on trial?

)
@



'Q How long? A Well, eight or nine y

Q Have you known people who know him?

Q You have talked with people who knew

Q Do you kholw his reputation? A Y‘es;;?;,-{

Q And vhat is his reputation for duty &hﬂ

" his business?

y MR. TRAIN: TFor carefulness?

THE COURT: What is his reputation for

A Good.

‘BY MR. QAYLOR: i

Q Has he ever been reported to '&ou for a,ny agrg;

of duty? ' ' | ;
Objected to.

(No answer.,)

)

GEORGE TORD, called as a witness on behalf 6!
the defense, duly sworn and examined, testified ‘a_aa fol-

lows: | | .
DIRECT EXAI\III‘TATIOH BY MR. NAYLOR:
i Q You are a motorman on the Ninth s.venueil.ina? A Tem

Q And are running a train down Ninth avenue? A Yes,



Q Do vou know whei'-e 'fhe potﬁmd
of 53rd street and.Ninth avenue? A Ybl.7;
Q Tell this jury from what point nor%h
see that pot signal? ‘

MR. TRAIN: I object aa.ﬁurély cumﬁlﬁﬁi
have had several wi messes Who testified
Objection sustained.

- Q Have you ever failed to see that ad.gm\l

o

passed 58th Street? Lo / .
Objected- t0. Sustained.. Exception. _

Q Is it not a fact that in the praétiee ﬂt.,

é ation of the Ninth avenue trains dovm Ninth avunua, gp*yﬁ 1
i. , proach 53rd street curve that you come to that ;poin_'b a:tar :
| C passing the cautionary signal, with your traih uﬁdaf.émﬁ£r§$?f
Objected to. Sustained.

: Q If you should find a yellow at the cé.utiohéry, sﬂ.gn&a,
green at the home and yellew at the pot signal, What-WDuld

you do?

Objected to. Sustained. Exceptioh.

1

CROSS-EXAMINATION BY MR. TRAIN:

Q T8 the home signal at that point erected there for



Q Tor e purpose of showing

track beyond, is it not? A Yes.

CHARLES H., PALMER, calledasa
half of the d,_e:’t‘ense, duly sworn 'and,'e%m

as fqllows:

DIRECT BXAMINATION BY MR. NAYLOR:

Q@ You are a moto‘rman‘oﬁtthéd‘li"i-ﬁﬁi! qma

Q Are you fmiliar with the operation of tragng
Ninth avenue, in the vicinity of 53rd etreet tu'rnout? A
Q Do you know where the pot signal is at the umlttmu

at 53rd street? A Yes.

Q How far north from there can ydu see 1t?

Objected to. "Sustained. Exception.

Q The home signal at that point is for, the purpose of

ghowing whether there is a clear track ahead?

Objected to as leadinge Sustained.

i
1
? 3
:
i

Q VWhat is the purpose of the home signal?



|
|

Objected to as immaterial. Sustained.

the signal’s as they are set up along the line?

| Objected to. Sustained.

CROSS-EXAMINATION:

Q What is your name? A Charlesg H. Palmer,

Q How long have you been in the service of the oommy?_ |
A Bver since they took control of the elevated line.
Q Did you run the en,ine', steam engine?
Objected to as not cross-e:«ﬁamination;
THE COURT: I think that is right, bur Nr. Trafs.
wants- to take the witness. Of course he mekes him his
ovn witness.
MR. TRAIN: Certainly.
BY MR. TRAIN:
Q You have had e:cperie.n ce both as-engineman and motorman?‘
A Yes. |
@ Now, at the point of the intersection of the sﬁitdh lt-)
53rd street with Ninth Avenue elevated, there is some grade,

is there not? A Yes,



Q How long is that, when did ﬁuy M

know the exact date of the installatmn.

Q

Do these motors ever get out of or

Sustadr

Objected to as immaterial.

or how many motormen are tﬁeré to o‘p.er"aﬁ'.e Oneor
Objected to as incompetent, 1rrelovm 14 mma

ial. | | v'*
THE COURT: The question here ’9_:‘ eouru s vhe

or not the defendant was guilty Ofculpa,ug M

under the law, That is all. I do not think ﬂhe”%mct

that there was a number of them stationed 'chere 1I im-
portant.
IR. TRAIN: He says he runs the car, and the other

gentl emen have testified that they were motormen amd were

allowed to testify to various things. I want to find out

whether two or more motorxﬁen ‘run each car, so that if 7

one should be stricken with paralysis for example, vhat

would happen to the car, unless the signals were properly

set, |
THE COURT: I do not know as that would affect

the guilt or innocence of this defendant, I sustain the



WR. NAMOR: SR

Q As Ydu come down from the cmtiﬂnwr

the home signal, and opposite 55th street, is t

there? A Yés, sir.

Q What does that sign read?

Objected to. Sustained. FException.
IR. NAYIOR: This is a sign vhich stend:

side of the structure and is Just_”aa nmoh fgr

ance of those who operate the trains as the ;
themselves. “ - |
MR, TRAIN: As to that partioular quest
withdraw my objection. o | ' ;
THE COURT: Then it may be smswered. oy
BY MR, TRAIN: .
0 What does that sign say? A Caution, reduce spasd
for curve. | :
BY MR. NAYLOR:
Q Does that apply to a Ninth airenue train as much as to 'é.
Sixth avenue train? W
MR. TRAIN: I object. Theré is no pretense that
a Ninth avenue- train ta.kés the curve,
MR, NAYLOR: But it approaches the curve, . 4

THE OOURT: I will let it be answered.



! " ;L-[‘Z

Q Did you understand that question?

Q@ Do you uﬁderstq.nd the sigh? A. I

sign.

Q ‘th;t do you understaﬁd the sign to me
part of it which'says re:‘chwe speed for curw? A
,ﬁ; e \ : sign would govern thé Nin.th avenue, r'edu‘co_ji spe
‘ g_o‘v'ern Sixth avenue. | | |

6 Reduce Speéd for gurve governs the Sixﬂz

train? A Yes, sir, and caution for the Ninth ave
Q I direct your attention to your a;nsir"er-_'f“'bé
question as to whether the words reduce speed for

fer just as much to a Ninth avenue train as a Sixth ‘ave

train, what did you answer to that? A Yes.

Q You said yes, is that correct? A Yess | - %

Q Haven't you just éaid it referred to a Sixth avemw
train and that the word caution referred to a Ninth a‘#a&.md/
train? A It is one sign only, .

@ To whom do the words r‘éduce speed for curve refer?
A Any train passing. |

Q You just said that they refer to a Sixth avven'u‘e trafg

and not to a Ninth avenue train?



MR. NAYLOR: T object. He has not

| MR, TRAIN: I claim that he did,
BY MR. TRAIN:

Q It is your own answer,

is it not? A AYbi§ 

3 0 Do you stand by it? A Yes.

BY MR. HAYLOR:

Q As I understand it, that sipn governs both

Objected to. Overruled.

A Yes., :

2 NOS V. DUTCHER, reesiied bythe&i
BY I'R. NAYLOR:
Q In your capacity as instructor, did you nof:
and in fact rlde dovn with Motorman Kelly on a.Ninﬁh a#aﬁﬁsf
and give him instructions how to pass the junction at 53?&
street and Ninth avenue?
Objected to., Sustained. IException, ‘
Did you not instruct h;m that as hé approached that
point he must have his train under control? -
Objected to., ©Sustained. Exception,
Q Did you not instruct him that whenever he mpproaﬂhﬁd;’”

a situation where cautions would be set, or yellow, green

»




~ should stop? A Yes, sir.

CROSS TXAIINATION:

Q You are pretty femiliar with the running of °

motors? A Yes, sir.

Q It is conceivable that they should get "ant-»! ﬂf or

38 1t not? A Yes,

Q "How many motormen operate them?

Objected t. -Objection overruled. Except&m

Q How manjmotormen operate each.train? A Onp.

| One motorman to a train. e ‘ |

| Objected to. Overruled. Excéption. _

Q If there is a Ninth avenue 'trairi com;l.ng downlﬂ’imm

avenue following a Sixth avenue train, énd the rul m ofthe

company are as stated by the defen dant, and are ,follow”q@,' naxne- :
ly, that the train track is straightened out for fhe Ninth
avenue train, after the Sixth avenue train, and the Ninth

avenue track is cleared, and the Ninth av’enue train whiah 15‘-

coming down becomes unmanageable, and sﬁoots aghead é.t a Q‘eat

rate of speed, is there anything to prevent it going down

Ninthv avenue past the switch safely?
Objected to. Objection sustained,

Q Assuming that the rules of the company in regard to



i‘_wtatuy Itrdghtcn:lng up the track, aﬂw‘
trun, are followed; aasumd.ng they had been
case at bar, is there any reason for you to ‘b‘é :
accide‘ht_ woul d h ave happened?

Objected to. Objecﬁiﬁn msj;dnod.
B : BY THE COURT: |
S § understood vou to say that thé rea;pnﬁﬁﬁtw

question left the track was that they attampiad to go

the curve at too great a speed, is that a fact? A I ﬂd

not answer that question. It might have been stat'd t’h

Q@ Can you of your own knowledge say whetha’ or not ‘ﬂnt
ig the fact? A That is what I Emould GOnsider the e"’i“
BY MR. TRAIN:

Q Assuming that the track had been atra:!,@tpned' up l:l.’t'm‘ .
the Sixth avenue train had passed, .in accordance with tho
riles of the company as stated by the defendant, would thé‘_am-
cideﬁt in your opinion have happened, or would the Ninth avémt
train have proceceded dowm Ninth avenue? |

Objected to. Sustained.

THE COURT: I think thé jury can‘ answér that
question themselves,

The defenge rests. . ¢

Prosecution rests.

TESTIMONY CLOSED,

B



I move to ¢

dictment and that the to.ﬁmw

to constitute a crime, and that the

to prove their allegation in the en‘

man Kelly was then: and there 1nduce\&% :

and there did believe that the sald switchm

Ninth avenue.

THE COURT:

Excep tion.

1907, at 10.30,




Gantlcmen of the .‘rury: ;

finished. You have heard the aviw

the defendant You must accept What I
ylaw ang permit your m:lnds to e guidud,.mﬁ
the law as I declare it unto you, dilreﬁll?h
ideas of what the law is or vwhat the 1@#—5 ou
If 1 err, there is opportunity‘_t'.o réﬂaﬁ_'éﬁ
wrong that I do, but if you in ‘b’he hidden
| minds should entertain an 1dea ef What the +
““““ the law ought to ‘be, and should apply it *bo the 1’"’
this case, there is no way of deteminine; mether ymr
idea of the law'is right or not, and so y-ou mu‘st dt;r
your own ideas of the law entirely and be guided wld}'{
by the law ﬁh‘at,the Court charges‘you.} I shall bevery

brief indeed in my charge as I have found in tim Pm

that a voluminous and lengthy chai‘ge could not be carr.:_le.@'
by the jury in. their minds and serves but to 'becloud.and,
befog their minds and for that -r‘eason I a‘hall'be: briet

and excegedingly brief in charging ydu, _an‘d. I hope that
every word I say of the law you w:l.ll» remember and oorru{bh

ly apply to the facts of the ‘case.



With the facts of the case the Judge p
nothing to do. The jury in eriminel actio

sole judges of the facts., It rests with

h;.",,-'»;\ to say whether you will believe or not 'bdlim
ML ‘witnesses in the case. You have heard them te
[ : b 2

have heard them examined and cross-examined, and ha

doubt not, a clear idea of what manner of mm.ach wi

plalt - NUSITSRSH

ig == whetha his interast 1k i otish, By Sk

e S —

on the stand, is likely to make him tell the tmthmd
‘ ~ give relisble, believable testimony. i

Whether the defendant is guilty or 1nnocen£-' 'i‘s mt .

a matter that the Judge-presidiné; hat to.de W:lth t
That is left entirely to the jury. n

This is a case of homicide,

Homicide is the killing of one humen being by the
act, procurement, or ommission of another,

IIdmicide is divided into two general classes, first
murder, second manslaughter,

With murder you have nothing to do, for t}iat contem=~
Plates a deliberate design to effect the death of fhé
person killed, and it is not contended ’chaﬁ any mch ¥
design existed here. _ Therefore, you come to mmSlauglhtér,

Manslaughter again is divided into two degrees, %

‘;' The first degree of mamslaugh ter may exist when a



first degree.

t:l.xﬁe, or in that manner killed, or vheniaﬁh at

sion, with a dangerous weapon, or in &a cmﬂlmd
manner the defendant killed, there is manslaugh ter

first degree. x

Now, this is not a case of nanslaughter in. its

Whether or not it is a case of mansl aughter inﬁw

second degree is for you to determine. I have bmu@.t%ﬁ
your attention these very brief definitions of m!“w “ _ |
and manslaughter, so that yoﬁ couid understand tlm ‘
more fully the legal definition of manslaughter in |
the second degree under vihich this prosecution is bfou@rf‘,::-'

Homicide is manslaughter in the second degree Wh’m}
committed without a degiéz1 to effe_cﬁ death, by ey act,
procurement, or culpable negligence of any person, which
does not amount to murder or manslaughter in its _firs’d
degree,

The facts in the case, I take it, are substantiall_y
conceded., It is conceded, and if T am Wrong,'I ask counsel
to correct me -- that the defendant was a tower switchman

employed upon the Elevated Rallroad in thisg City, in its



.pasaes 1nto 53rd Street.
It is conten ded that at the tim mdv
V'l'..o in the indictment his conduct ?amqunt’lo;d‘;:
negligenge as to bé m‘mslaughter undefth*f‘ 1
thrcugh his culpablne negligence fh‘e train
the Ninth Avenue Road was misdireoted into

pranch, and left the track, causing the 1088

sone of the passengers therein. - A
The defendant dbes ﬁot COncede thyat' i»t w
pable negligence that caused the ].OBB of 11:: &
admit thezt he was the switchman and. that this was
and place of the alleged killing. , ‘
It is cdnceded; I‘ take it, that owing to the 'braam,
leaving the tracic at .trhat‘ time and plaqe_; _hu:man Jli:f‘é' waa

lost.

So, there remains for you to consgider the question
as to whether or not this defendant's conduct, under the

circumstances, amounted under the law to culpable neg=-

.-Jo

ligence, and vhether or not under the law it amounted to
manglaughter in the second degree. That is about all
there is in this case for you to determine,

Words in law and in a Court of justice are used inm



Homicide is manslaugh ter in the seccnd
committed without a design to effect deaﬁx 'baiqu
procurement or culpa'ble negligence of any permn,
does not constitute the _ crime o"'r nmrsdar:,'. ’no:rf_'
in the first degree,

In other quds, did this defendén‘t by his culpﬂle )
negligence, resulting in the death of the persons charggd,
cormit the crime of manslaughter in the second degree. ‘
If s0o, convict him. If not, acquit'him.

The facts are peculiarly for you, as I said before,
to use vour ovm good sense updn. It is for'ybu td detéﬁnr
ine whether or not the conduct of which it is complained hef:
is guilty, amounts to such culpable negligence as to he
manslaughter in its second degree.

The law presumes the defendant innocent, and requires

the People to prove his guilt, and to satisfy your minde



e

benefit df it, and if upoh aﬁyiqﬁéb
you ﬂnd yvour minds ':I.h“that”étate tvha_‘h"_l;,
to belreasonable déubt,Agive the'defanéﬁnv
it always.‘ &
The law is not here to 13yepge Sf,.
of.t%ose unfortunates Whose lives wéfe‘;

happening. With tha you have nothing to de

Ayou in any respect concerned with what mqy

ter to this defendant. You ,av.‘!_‘"ef-ha,re:;'%p’j;

manslaughter in the second degree.

Nothing more ’t’hm,

The defendant has offered evidence tend{.ng ‘to e:tfm
why he left his post of duty. You Wi“l censider tha‘b

evidence, as you will consider all the other awi@anjm,.'.h

sense, you are to determine whether by the defendan‘t's

>

|
|
% and weighing it all eand applying your own good eommn
|

culpable negligence a human life has heen lost
The defendant claims also that up to this time he has

borne a spotless character, and it is right and proper

that you sghould consider the evidence touching his good

character. Sometimes evidence of good character will crea



&u‘bt. But good charm%ot

of crime. If one whose oharwotsrz-, ;U
stain, commits crime and violatos thu
as guilty as though he has been ten t&
convicted, and in determining mothcr nr

violate‘the ‘1aw wh‘ether or n‘ot- he ,isﬂ-"‘

congider the ev1dence of his good eharaﬂtnr

the weight Jou think it ought to haviu

Culpable negl:l.gence 13 the faerm of the |

ligence . of such a sort as to be'culpa‘ble,

criticiseable. I take it the tam‘mmm

in every day simple Engliah need no furtha' 11111&‘&#

at my hands.

It is for you, applying yoﬁr good fa'eh'se,_ and the ,
law to which I have called your attention so brieﬁ.y, to ‘-
the facts of this case, ‘to determine whether or not t_l;a“
defendant is guilty, and if so, whether of mm.aldlghmr"-
in the second degree. ’ ‘

MR, WAYLOR: I agk your Honor tocha.i'ge that tm
caution vhich the law requires is not the utmost de- |
gree which can possibly be used, but such raasona‘ﬂ‘i

care ag is uged in like cases, and has been found oy

long experience to answer the end.



tmﬂmen. If he perfomd n m m »w

degree, then convict him. |

I.{R. NAYI.OR:‘ I also ask your Honor tc ,‘
jury if the def'endant d:.d not so set thé a-"’
induce the motorman %o believe the track't.s‘v"
Ninth avenue as charged in the indichnent,'
must acquit. | "
MR . TRAIN: I object to singling out par*h . a*v'

evidence.,

THE GOURT: Yes, it is for the jury to mm
ver;tire evidence into goﬁéiderafiori, | ‘

MR, NAYLOR: I except. _ ,

MR, WAYLOR: I also ask your Honor to charge 'I;,hat
under the indictment the homicide alleged is. hotf'one'— fﬁ‘-’- :
sulting from acts or omissions inherently -criminlal,‘vm‘d-
not made so0 hy law because of their moral turpitddc; :
Setting home signal green was not an act in itself
dangerous.

THE COURT: If no loss of 1ife had followed here,

there would have been no criminal prosecution. There 1is



lost, and it amounta to a crime tndcr tma.
have brought to your attention, the dcrmdm

and otherwise not p-uilty.

MR. }IAYI.OR: X also agk vour Honor ta ﬁh; r
criminal negligence may in o-eneral be defh:md an ﬂ'vﬁﬂ‘
liction of duty under circumstances showing an mmﬂ;‘-‘_x;
to injure, or such a sensorious 'brgach of auty autb

& . warrant an implication that the injuries wéré intmd&d

THE CO%RT: I presume that as an abstraot‘prewﬁv‘
that is quite correct. I think I have called the JuI’Y'l
attention to the precise and concrete law vhich applieg' tfo,'
the case at bar, | |
8 o MR. NAYLOR: I also ask your Honor to charge the jury

that the law regards carel esness as bein less :I.ntenaely

criminal than an absolute intention to commit a crime,

THE COURT: I think I have already charged that -=-
bringin{j. to t]te attention of the jury Ntht'a law vhich applies
to the particul ar facts proven here,

MR. NAYVLOR: I except.

MR, WAWLOR: I also ask your Honor to charge the jury



-fha place of an arﬂmativo am.mu
THE COURT: I decline exoept u ﬂ.z" ‘

I also ask your'-nouor

MR. NAYLOR:
jury that the motive from wh:loh an aotiah ;
never to he. overlooked and it would be qu!‘“

Justice to condemn a man to puniahment tﬁr-_l

rather to his misfortune than his fw.lt.

THE COURT: 'Declined, except as alrea@w;
. ‘E:c ep‘hion. '
MR. NAYLOR: I also ask }our Honor tochm‘zet
Jury that if Jackson at the time of the aeeiduﬁ :
tending to do hls duty, but in a moment oi’ physieal m-
fering and distress omitted something which any Otl;er'pw@“"
son exercising reasonable care would be 1likely to omit,
then Jackson is not guilty, and should be acquitted.
‘; .THE COURT: I decline, except as I have ‘a»lreadyl
% o charged. The facts ar'e'for the jury to ,oongider-; his
defense, as well as the charge against him. |
Exceptionf
MR. WAYLOR: I also ask your Honor to charge that an
omission caused by or occurring from sickness cannot be
chargeable to criminal negligence.

THE COURT: That is for the jury, The jury may or may

)



not believe the wi@néapau.1n<thcratﬁi§i
fﬁcts for the jury to pass updn. |
Exception. |
WR. NAYLOR: I also ask your Honor te

jury that if Jackson set the signall', mﬁ

Sixth Avenue trains, and 1t was the only t?mﬁ:
he set the signals for safety. :
THE COURT: I decline to charge on tht !’
jury have heard the eviden ce, and they must -d:l%&ﬁ
MR. NAYLOR: I also ask your Honor to c
: upon the motorman, and. not upon the tom
auties relating to the safe and proper meym[ %
THE COURT: I decline to cha.rg'e , as matter o:!'"_tw
except as I have already charged, L
Exception.- . |
MR. NAYLOR: I also agk your Honor to ehar‘getm
jury that the District Attorney'must prove that Jaekaan':
omission to set the home signal red must have becn the
immediate and proximate cause of Neugass' death’, if
Jéékson is to be convicted.
THE COURT: I decline to charge except as I have

already charged touching that matter,

Exception.

MR, VAYLOR: I also ask your Honor to charge that if



there were two sets of signals which e
it was not criminal neglect to di

sets of signals instead of the othnr.‘

THE COURT: I leave 1t to the jury.

charge touchinp that, _except as I ﬁave'ﬁif,ﬂ

Exception. |

F_ : nmﬁﬂmm Iﬂma&&wrmmf 

jufy th et the kind of neéléct fo sustﬁ1ni§7>]

would be an intentionalIAnd.inexcusabie'g v

gregt dﬁty under such ciréumstancaé'db to%q!f'

fairly criminal neglect. |

THE (DURT: I think that is tfue; ”I'ﬁiiiﬂ

tha%. } |

x Gaa MR. NAYI.OR: I ‘also ask your Honor to charge tha&

| the indictment does not contain a charge that Jadkgon léﬁ%
} his post. | T

} ' THE COURT: I have submitted to the jury the. preciut

charge vhich they are to pass upon, and the rulingp as to

the indictment have alréady_been made, and thjrefore;‘it'
is unnecessary to further charge. I decline todhargé

except as I have charged.
Exception.
MR, WAYLOR: I also ask your Honor to charge th§ JuEl

that if any of the rules of the Company are not-oapahlﬁiﬁ#=



B
£

exact fulfillment at all times, or urtnnt

earried out by the Company, thet oircumst

considered in determining the .qzeltion Of
THE OOURT; Surely. They must d'eterﬁmo'??_i‘
there hés béen.negligence, taking into coﬂh&dﬂf{‘
ever rules arébefore‘them;‘ 7 S |  ik}5 ﬁ?
MR. NAYLOR: I also ahk your Honor tochu“gnm
jury that if any of the rules are nnraimdhlt ln

demands upbn the powers and the senses of carefﬁl tﬁ

¥

men, that circumstance should be taken into consider-

ation in determining the questiwgn"of negligence.
: ‘@ : : g

THE COURT: I decline to charge except aaI M

already charged.
Exception.

MR. WAYLOR: I also ask your Homor to. charge thejw
that it is not sufficient t establish a probai:i.li-ty, ’
though ‘a strong one arising from the doctrine of chama:a_’ o
that the fact charged is more likely to be ftrue thén the
contrary; but the evidence must establish the truﬁh of
the fact of guilt to a reaso_nabie certainty, a certainty
that convinces and directs the understanding, and satisfies
the reason and judgment of those who are bound to act cons

scientiously upon it.



I have already nhm

THE COURT:

.rononabl e doubt, eand I thini; thet is
that, though gou frame it differe'nf.lya,n

MR. WAYLOR: I also ask your Honor tm
jury that the jury must not only f_':l.nd thnc
lishes the presence of the mere ordinary neg

the part of the defendant, but they must £i

A e
extreme degree as the uge of the term gross

L
F -

THE COURT: As the use of the term culpﬂﬁ

imports, that I will charge. “

VR. WAYLOR: I also ask your Honor to cha‘;rg.eff"h
the evidence leaves the jury in doubt as to whaﬁi
degree of neggligence exists as the Statute oontemplateu
they must find its presence not proved and acqu“i,t‘ thaw
fendant; that is, if they entertain af_air and re.aaonabl'o'.
doubt as to the establishment of such a degree Of ‘ncg-'

ligence as the Statute contemplates by the use of the

word gross. : >
HE COURT: I h'ave already chaged that in mi'b-‘ ;;{_":
gstance,
The jury ask that they be given the exhibits to
take into the jury roem. .

THE COURT: 1Is it consented that the jury may take thg



£

MR . TRAIN:

THE COURT: Very well. By consent the

. i e
have vhatever exhibits they want.

The jury retire.

o o : Léter. The.jgry“rﬁnder a verdibt.of

in the second degree, with the rbcommanaﬁ»

-extrame clemency .of the Court. : ‘;; 
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Defendant's notim for a New Trials

For the People, ASSISTANT DISTRICT ATTORNEY VANDIVE
For the Defendant, L. W, NAYIOR, ESQs

MR, KAILOR; I desire to move for a new trial upen
the following groundl; First because the 'nrdut is
clearly against the evidence. ,

Second, because the verdict is against the weight of
the evidence, '

A

Third, because the verdiect is contrary toth' lawe

Fourth, because the Court erred in denying the defenk
dant's motion to dismiss the indiotment and to discharge
the defendant from oustody. |



A,"‘ e,
T
ey

fendant's motion u m N Jw

Sixth, Mumﬁm -.uum
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