Q
Q

of the men? A He said that he didn't do it,

Q

CROSS FXAMINATION: XNone,

RE=DIRBC' FXANINATION BY MR, O'CONIOR:

A Ten

0

v

just before I went in, I was just vwaiting for my ral‘:lef.."_

Q

A TYes, sir,

i
And then you placed the defendant und ‘\;"“f.}.‘:

Does he speé,k English? p Yes, sir,

And what did he: say, when Weinberg: said he m

And did you take him to the station unusb§ J§L!ag?
Md was Mrs, Weinbe_rg brought 'to“‘the sfntiwhom
next m-o m ing‘?h A She came to the 's_t#ﬁiﬂnhoula'iﬁi?ﬁﬁlv{:f
Now was the defendant confrumted with Mra.’ﬁ'&inbn‘g
station house? A Yes, sir;', e SeL iy | |
And did she there vteil what h_appan_edé AYM,
In the presence of the defenda.nt"? A Yenv.‘, |
Was there any other officer wi’bh you;? AY Yés,‘A sir.

What's the name? A Officer Costgr.A

Did you make a search of him at the time? A Yes.
Did you find anything on him? A No, sir,

Oh, Officer, what time did you ﬁake this arreat;?
minutes -after twelve, in the night'.time.

Had you just come out on post? A No, sir, It was




HENRY G, COSTE R, &.witnClaiﬂdihf
the People, being duly sworn, teatifie&iliy_;;
DIRECT FXAMINATION BY MR, O'CONNOR: . |
Q You are an officer of the Police mpartmgn«t,f
City of wew York and attached to what preoinétéfig.
}Q Where was vour post on the night of Beclﬁbﬁ?
A From 96th to 1l0lst Streets and Second Avenué.. L
Q Did you go to the premises 2091 Seonnd uwonun,;i
that night or early morning? A Yes, sir

Q How did you come to go ﬁhefe? A I.vas walkmngj

from my reliefing p01nt and I met Officer Flanagan,rau;
went up to 106th Street -and Second avenue; and we w%é;
talking together, and we heard the report of four shots
finéd from a pistol, as I believeq; and wé went up there
to inveétigate, and ﬁe were informed==-

Q Never mind what you were informed, Officer. New 2091

)
‘

was a candy store; wasn't it? A Yes,
Q  And did you see the complaining witness, W;inbergi
there? A Yes,
Q Md did you have any taik with him? A No; gir, I
didn't,

Q Officer Flanagan had the complainant with him?



A Yes, air; ‘ Ll o
@ And did you go into the store? A }Tu,mg a -
on the outside; : . .’
Q And did you look in the ﬁindow, the ator.7jtnééﬁy

A Yes; -
@ And what was the condition? A Brbken; ,

Q And did you then go with Officer,Fianagan 1n'£h§f '?;A
place? A Yes; e o8
Q Vhere did you go toé A We wént into thﬁ&ndertlk
eétablishment, next door, | |

Q Did Mr, Weinberg zo with you $wo  officers? A Tosy

sire

Q And you saw the defendant in the rear of the store#®

A Yes, sir,

And you arrested him? A Yes, sir,

DO

@ And took them all to the station house? A Yes, sir,

0, And have you any idea of the neme of the undertaker? 

A John Rumore,

@ ' Q And bhetween vihat streets is that place? A Between

107th and 108th Streets,

CROSS FXAMINATION BY MR, LeBARBIFR:
Q -Well, vou found him with a number of other people,:

in the back of the undertaking establishment? A Yes, air;



him and two others,

man there was standing upe

Q@ In the back of the undertaker's establiihmtnt

A Yes, sir.

RE-DIRECT WXAMINATION BY MR. O'CONNOR:
@ How was he dressed, Offlcero A ‘He had on a b&uﬁ
sweater and his trousers off and his coat off. .
Q And in your presence, Ihﬂ& did.Wbinberg 8&31’ Aﬂ H,G  
said, "Here is a man back here that left my place 5ﬁ»
that shoot in my stoOre,"
MR, O'CONNOKR:  The People rest ,ir“your.
Honor please; | »
R, LeBARBINR: I respectfully move, if your
Honor please, to withdrawvthe charge of jl'ault
in the first degfee. :
THE COURT; Metion denied.»
MR, LeBARBIFR: _Exceptibn. On the ground
that there is no'evidence to substantiate the

charge of assault in the first degree,

THE COURT: Motion denied.



indictment,
THF, COURT: There is only one count ’Ln'b

indictmeng. | il _:
MR, L.eBARBIER: ‘Then I ask ydur.,'ﬁoﬁar‘w mm

the jury to acquity on the groundlthat no“fﬁéﬂu‘%; .

have been adduced here sufficient to eata‘.’b’;l..ihh my ;

crime, as laid in the indictmant; ;>f Eoe e
THE COURT: Motion deniéd;-

IR, LeBARBIFR: Exception,



TEN DEFPENSR

70 EEPHE ROSSEBL L,Ja vritnejssz‘_o’li'
of the defense,‘being.duly‘sworﬁ,‘teétif:
DIRECT FRAMINATION BY M. :Leﬁmim:' I
Q On mé 6th day of December, 1906 i A "ZIJI

A 37 years,

Q Vhere do you live? A 109th ktreet.

Q What's your business? A Driver;'

Q Do vou know Gabrielé Mﬁggioreé‘ A Yesn,

Q How .1ong have you knovm hiﬁ? A Three or four ;mam,
Q@ Do you know other people that know hiﬁf Af‘Yéslf':‘w
Q Do &ou know what his reputation is? Is he a good

or man badé
THE COURT: Réputation for what?
1, LeBARBIKR: For pea.cé and quiet,
BY 1R, I.eBARBIFR: |
Q Do you know what his reputattion ié for peace and

quiet? A I don't understand.,



q 'em you with mun on t!u &m
& T %ntt understand ,

MR, 0'CONWOR: I thnnk you had
the interpreter, He haa been sent iﬁf

MR, LeBARBIER: Very'wull;

conviction of the co-defendant, 0'3r1¢n.‘
IR, 0'CONNOR: Objected poi
THE COURT: Objection sustained, .
MR, LeBARBiER:- Exception.
(John E. Guidetti is swomn to ‘at;g‘p"
interpreter, by consent.)
BY }R. LeBARBIFR:

Q Now do you remember the night the defendant, thgioro*'
was arrestedo A Yes, sir.

Q Will you kindly state to the court and jury what
youobserved, on that nigﬁt, DCcember 6th, 1906§ A I was
passing through Second avenue, about five minufes éftef
twelve, midnight, There was o crowd of people in front of
the cigar store, on Second avenue, I stopped there,.and fri&i;
to find out what was the troublejand I didn't understand Wﬁ#t
they were talking about, because they were speaking Engliah;:

Then I went away,



front of the complainant's store? A Yes; they were

'@ Diad you see Maggiore thzr&, g@@g.
| MR, O'CONNOR: I object. The

if your Homor blease -- .

THE COURT: DolyOuAObjecf to iﬁ*:é?

MR, O'COMNOR: Yes. oy

! THE~COURT: -ObjectioﬁVsuétginad;]fg.
witnesé whom he saw there, that“gigﬁé;?3fi

MR, LeBARBIFR:  An excéption.

Q Whom did you see there that night? A T ai

ahy Italisn men there, at alls ;

Q Were there a nuuber of English*ﬁpeff§ 3}’u
speaking Engiish.

Q Did you see anything happeﬁ'tb é window,ihére;
A No, sir, |

Q Did you see any firing dbne, that nighﬁf AV Ho,air;'ff

Q Vhere were you wheh the defendant; M@ggiére, wﬁt
arrestedé Question withdrawn. V.I want to1éhorten thié,
and get through this quickly, Where were you whén the
defendant was arrested? A I wasn't there, '

Q Do you know ahything about what happened there, that

night? A No, no,

CROSS FXAITINATION: DNone,



Q Did you see Maggiore there, thht n
MR, O'CONNOR: . I objects, The

if your .HOHOT please s

THE CQUR?: Objection austaineai:_;_“A
witness whom he saw there, that mnight. @

MR, LeBARBIER:  An excaption,

Q Whom did you see there that night? A I didn"

ahy Italien men there, at all,

Q Were there a nunber of Engliﬁh'ﬁpo‘ ‘
front of_thevcomplainant's'storeé A 'Yésj they;iiﬁo¥&1$;*.
speaking English, |

Q} Did you see anything hapﬁen_tb é window there;
'A No, sir, |

Qﬁ Did you see any firing done, that nighﬁé A-}No; Bir;

Q Vhere were you wheh the defendant, Maggiore, was
afrestedé Question withdrawn, i 8 Want'to,dhorten this,

and get through this quickly, Where were you when the

-
"

defendant was arrested? A I wasn't there,

Q@ Do you know anything about what happened there, that

<

night? A No, no, .

CROSS FXAITINATION: XNone,



MR, O'CONNOR:

thé witneaa's entire tnstﬁaqn&§7
dp with the caae; i
YR, LeBARBINN: No; I will ukhh
he knows his reputation for peace &nd
says that he knows him.and if he says hﬁ'
others who know him, I will ask him 11.’ ho_',"
his reputatton for peace and qniet.
BY MR, LeZBARBIEI{:
Q wa; on the guestion of peace and quiet,  wha$“v
defendant's reputationﬁ A He alwaya wum . goad{f:
MR, LeBARBIFR: Now I con sent that the alance
of his testimony be stricken out ‘all his.teatimmnw

except as to character, Mr_., 0'Connors,

"R, O'CONNOR: Yes; very well,

GIACONO L EO0UR, awitness called on behalf of
the Qefense, being duly sworn, ané examined through
the same interpreter, testified as follows:

DIRECT FXAMINATION BY MR, LeBARBIFR:

Q Do you remember the night wheﬁ the defe'nda.nt:waa_

‘

arrested® A Yes, sir,




Q ‘Were you a.lao arrestod? A Yu~

Q - Did Weinberg say that you were one Gr'~l

5 , ‘!’ |
' Q Now, you were taken to the police eourt, thﬁ nf

v

morndng; were you not? A Yes, sir,

Q And you wefe disdharged' ‘were vou? A Y%Qgg
Q Kindly state to the court and Jury what»yéﬁ tﬂl 

that night. Did you see any firing, or windows bl'”"*‘

'what? A The night of the firlng, Gahrielelﬂlegiﬂri ﬁkﬁ

myself were asleep in bed; and the policemen como up,
knocked at the door, and. then the policemen h?nkﬂ
door, and they told us to get up, and they 1ocked us up.

Q Were you with the defendant, that evening? A We

were Sleeping tdgether; :
Q Well, were you with him at ten o'qlock, say§ o Yea;
Q Did you go into Weinberg's place of buaineés, af
little candy shop, with the defendant, that eveningf & 63
that night, I went into Kr; Weinberg's place, and bought a
pack of cigarettes, and paid for it, and walkedlcut;

0 Did the defendant go in with you? A Yes,

’ @ While he was in there, did he say at any time, "You

God damn Sheeney, I must kill you, to-night", or words to

that effect? A No, sir,



~

over to have a drink on the porner,.and fhun tﬁ.:’
ytb sleep; . » 4
Q@ Dia thé defendént ieave;you betweén thaffﬁﬂ
say, & quarter after twelve, or five minutes éfﬁbr5:
midhight? A Yo, sif,
Q Did he have & revolver in his pocket;. thlth.jx
dis&harge it? A Yo, sir; -
Q Were you with the defendant, that night, auxsidh
of the store of Weinberg, and did he fire four shota in throuym
the window?' A No, sir; he didn't fire any shots at a11¢
We wer& in bed and we heard Tour shots fired and ﬁh&'fkll
came up, and broke open the door,.
Q Now isn't this the same story tbat you told in‘ﬂm§ 
Police Court? A Yes,
Q Was lMr, Weinberg in the Police Courté A Yes,
Q And he saild .;you were one of the threemené A He

said I didn't do anything, and that's why he had me discharge

CROSS FXAVMINATION: None.

(The Court .then admonished the jury in accorbnce with
Section 415 of the Code of Criminal Procedure, and toak u
recess until two o'clock,)



N

JOHN

DIRECT T

Q

Q What is your business, Mr, Rumore?‘,A H&.b1iﬁ§

an undertaker,

O O O O

O

quiet?

O

A TYes,

Q

(INATION BY MR, LeBARBIFR:

Do you speak English? A Yes, sir.

Undertaker? A Yes, sir,
Where? A 2089 Second avénue.

Do you know Gabriele Maggiore? A Yes.

Do you know other people that know him?' A ¥bpjjairggﬁf

Do yvou know vhet his reputation

-

e
th

Tor peace and

Good or bpad®? A Goode

Is your undertaking establishment at that place?
sir,

91st Street and Second avenue? A Yes, sir,

Do you know what the defendant worked at? A

(Question repeated,) A Yes; he worked,

Who did he work for? A He worked for me,



Q In the‘ undertaking business? A
Q WHe stayed in that undertaking b
A Him and thé other<fellaw.

Q What other fellow? A Giacomo Lé.mt’,g"

Q The last witness? , Yes;

CROSS EXANINATION BY MR. O'CONNOR:

Q Your undertaking establishment is rign¢g

Q And Maggiore is a driver? A Yes, and.m
he attends to the office too. »H

Q Well, if he is out driving funerala, ha
attend to the office? A Then I attend to the oftioe, -

Q Where does he sleep? on the floor? A In aﬁh&d_; in
the backe Lo

Q He sleeps on the floor? A No; he sleapa-on.q h?d,“
in the ba ck. |

Q Well, the police officer says he found him aloepgg .‘

on the floor? A I don't know that.

Q@ You were not there® A No, sir., He got a bed.

RE~-DIRECT FXANINATION BY MR, LeBARBIJNRG:
Q Well, he don't drive funerals at night; .does he®

A No,



AF¥TONIO FRISCIA, awitness
<Y of the defense, being dulywnwonn, teif&_,
DIRECT RXAMINATION BY IR, LeBARBINR: S
Q What is your,‘bﬁaines_a? A 1Undert&ke§';;_"_“??
Q Whereél A 126:E11zabethv8treet. :
Q Do youw know the defendant Gabriele
Gabfriele Maggioré I know,
Q Yes, Ga.briele Maggiore' how long have y
A Oh, several years. |
Q Do you know others who kﬁbw him? A Eﬁt,
Q Do you know what his reputation iélféf §Q§e3

quiet? A Yes; keeps good all the time,

CROSS FXAMINATION: Nones

BGABRIELE | ILAGGIOREg;the defenda.nt,, belng Om
sworn and examined through the m interpreter, "
testified as follows:

DIRECT FEXAMINATION BY MR, LeBARBIFER;

- Q What is your nameé A Gabriele Maggiore., (s
Q How 0ld are you? A 25,
VQ How long have you been in this country? A 8ix ivea.rl"\'

and‘a nalf.



Q And do you know Mrs ero, who h

A Yes,

%

Q What were you working at in ‘Dcmr;

b day time, I used to drive, and, in the night I 18 ¢
fn the widertaking 67 Nr. Rasevw,
. Q Well drive wh’ere';* A 'Dr’ive in a‘cf.:
Rumore., | ‘
Q For what? Funerals? A Yes; 'f&pf&}i{f ;
Q Now, on the 6th of December -= do y&‘mz m& _ 
Leone;.f A Yess | ‘ .A
Q On December 6th, 1906, were you intmam :
ostarlidtpionts A Yes, sir, T
§ Did you and Leone go out tOgether?v A Yes, f§1irl.~r
Q Had you ever been arrested before',;‘ A Nos,”(si’r;_
Q Pid you go . into Weinberg"s place? A Yes,sir.
Q Did you go in there to buy a package of cigairetmz,'.
and wouldn't pay for it? A No, sir,
Q Well did you pay for it or not pay for 1t? A ¥es;
I paid for it, - .
o Q Did you say to Mrs, Weinberg é, whole lot of inaﬁl‘bing : _ :

things? A No, sir. ' :

0 Did you have a revolver', that night, oi‘ any knife? '

3

By

A I never brought in my pocket a.nything.:



tho omplainant, who says that you m»
when the window was broken by the “

Ia tha’t tmr

into a soda we.ter' fountain,

'  true,
Q Have you been in jail ever s:i.tice,.f

A YeB, Bir'o

CROSS EX.AIZ[NATION BY m. 0! CONNOR:

B 'Q You had sems trouble with Mr, and m*a.:f;’

i

A Never,

Q Never had any trouble with them? A
Q Now, the store in which you worked is the

to their store? A First comes the undertaker, a.nd m'

a shoemeker shop, and then e store, the candy stﬁﬂ;‘b’,
'Q Your undert aking e.;tablishment is at 2089 8
avenue? A Yes, sir,

Q And Weinberg's was at 2091 Seéond avenue? A'Yupf,

Q Well, that's the next house? A There is twuatmg,
the same nwnber‘ | . }

0, There are two stores between the ca.ndy ltero and th
undertaking establishment? Is that you mea.n?‘ A Onl;y ono,

the shoemaker's,



That is, between? A Yes, sir.
Q And it is the next nouss? & Yes, sirs
Q Now you say that you nevef’had'unylif

or Mrs. Weinberg?_ A l;ever, riever..

Q _DoAyou.know of any reason the& gho@idf ’
to-day and swear agéinst you? A ‘I am.sﬁryﬁigiﬁ”
made such a complaint against me;.‘ o ’f?j;
Q Now, where did you siéep, the nigﬁx,thaﬁazﬁmh'

arrested, on the 6th af beceniber, 1906-"? ‘_A Intho "

establishment; , |
Q  In what pait of the undertaking;hkttﬁ'

A In back of the undertaker's, e
Q' On the floor? 'A No; in the beda
Q ‘The pbliée officer swone that h'e'fo@d you nlbapmfé‘

6n the floory, or, at least, lying on the floor? A It is

true, | | o
Q What time did you leave the ‘underfé.king establishe

ment, that night , to go into lMrs. Weinberg's store;?' |

A About ten or half past ten,

Q And you bought a package of cigarqttzs? A Yes, sif,

0, Now, you had a talk with- Mrs_.':We:l.nberg, while you m

in there? A No; there was only Mr, Weinberg in there,

Q Who sold you the cigarettes? A Mr, Weimberg,



« Now who 501d the oigumt“ ta-
I‘-cone"? A The same man, ‘
Q Where did you go to ; after you bo
A We went over to have a g1aas of Beﬁr‘ ah;
then we went to sleep. | _ |
,Q( And how long did you remain in-tﬁa~bf
:oornerO- A About fifteen or twenty'minutely€§;
Q mad who did Jou meet in the aaloan? A o
lot of people in the saloon. They'were allxﬂnnr&

we didn't know them,

Q Now, the American fellow, who m@t yoaiﬁhﬂﬂﬁ-
O'Brien, wasn't iu. A To, sir, i _ ’

Q Where did you'meetVO'Brien? A I didn't ép@qk%
at all, |

Q You didn't see O'Brien when the windows waﬁn h¥nk§ué;¢v
A Yo, 3

Q. Now, wheﬁ vou went into that sa.léon, d;[.dn’t youtul &
O0'Brien that vou were aftef having trouble with the Jew, and;
asked him to come dowvm and help you outé A Yo, air.' .

¢ And then wasn't it that O'Brien went dovmn and broke‘
the windows,; and you pulled out your pistol, and began to
shoot? A I didn't see anybody breek the glass, or fire

any shots, .



et

establishment? A AI wes asleep with.Léonigin'th
if the door was closed or open., - Then somabudyxﬁﬁ
éomg.into the undertaker's establishmanf,

Q 'Why, you lock the door,.when vou go-tb §§ﬁ% a
in that undertaking establishment, dontt you"?' A ﬂh,l 108
it sometimes, and lr, Leone closes it aomctimss. -

Q Well, when you went to bed, that night, who 10&&&4
it, you or Lenne? & don't know, Maybe Nku Laaae mnii
have left it open, : ~*»§£g;*'

Q Oh, he may have ieft it open? A Yes..

Q And how then did O'Brien come to go into your undere

taker's establiéhment, if you never knew nim? A I-didn't'
know lr, O'Brien at all,

Q Well how did he know how to get into your undertaking
establishmenty where you were sleepingé Gl o doh't know;

0 Well vou were arrested there with O'Bfien énd Le@neé
A Yes, | ¢

0, Now Lepne wasn't == 'Leone was dressed, wasnit he,
with his clothes on? A Yes,

 Well, then, Leone was sleeping in bed with you, at the

time? A Yo



Q And then it isn't true that Leone ==

MR, LeBARBIER: Det him finish

MR, O'CONNOR: I think he
BY 1MR. 0-'CONNOR:
Q Go on and Tinish yeur answers A. Leniaev,—,_i;”;
- other room, on the floor, on top of blanketau' .
Q And then you and Leone didn't go to badlto§b£h§§;.vvn
nighté A Not in the same bed; at the same tﬁneiﬁuxiﬁﬂ%

the same bed;

Q And, if you went out of that rlace, that nigh%,

you didn't tell Leone you were going out; - did ybu?
1R, LeBARBIER: Oﬁjected to, as aasuming a
state of facts not in eXisﬁencé here,
MR. O'DONNOR: Question withdrawm,
BY IR, O'CONFOR:
Q Were you sleeping on a blanket alsdé” A No, sir;
Q Did you have your shoes on? A Nothing on; only the
undershirt and underdrawers;
Q Didn't you have a sweater on, a blue sweater*
A (No answer,)
Q Do you know what I mean? A sweater, an'bvershirté
A Only an undershirt on,

Q And O'Brien was dressed, wesn't he? A Yes,



Q Had you ever seen O'Brien before
undertaking establishment‘} A No, zir‘._

Q Now, when you work up, or were.takeﬁiby“ﬁﬁi'y
officers;'did you say wnything.about O'Brien'bqingisl
A They didn't take me from off the'fibor5 bﬂ£ I ﬁ%ﬂ;&u
and thev woke me up. o

Q Well, the police officer ‘says he found ynu da.
floor, and took you off the floor, where you wcru l
blanket? A XNo; I was sleeplng in the bed, ‘and Loana vut
lving on a blanket on the floor. |

Q  We11, the officef says'that yvou were sleeping
lying on a blanket on the floory, and the other two mﬂn,
Leone and O'Brien were standing‘up? A XNo; sir; At isn't
true, |

Q How long did it take you to go from your \mderta.king
establishment to Weinberg's store, to walk there° A Mout
two minutes, |

Q Two minutes? A Yes, sir,

0, And you had been in lrs, Weinberg's store several
times, during the three months before December, 1906é
A Two or three times a day, to buy cigarettes.
Q 8o that Vr, and Mrs, Weinberg knew you very wull?

A They know me because I was working in the undert(ker'l



Q How did the police officers get m,n

" don't know, ‘ »

MR;'LeBAﬁBIlﬂé The dat@h&aﬁﬁ_fnf‘

BX THE COURT:

i Q One moment, Did you evef havé any
'and1Mrs. Weinberg? A No, sir,

Q ADO you kmmw‘Jdmes O'Brien§' lf |
see him pass up and down by the store, but I;&gﬁg
speak to, |

Q Did you ever speak to him? A No; sire

Q Or he to Vouo A Névef.

Q What time aid vou go to bed that night? A About a
quarter of eleven, or eleven o' clock.

Q What time did the policemen com§ into tho'éatabliﬂhr

menté A It was aﬁout a quarter after twelve, or twbnty
. minutes after twelve; il : Lt
Q And in what cpnditioh did the po;iéembntindlyouf.

A I was sleeping in bed, .I had only on my underahirt and

underdrawers,



'

said, "Get up, get up." o ‘
Q Did you hear‘the firing of any revai,

A Yes,

pistol? A Sléeping.
Q Did the firing of the bistpl "‘kﬂn,gggi

Q@ What did you do, after being dmakan&df] A

was sleeping, i b

@ But you said that the pistol shots woke you

did you go thené - sta&ed in £he‘bQ@§~A :u

Q What time was that? A It must héme'biﬁﬁ:J
a quarter past twelve; or half past twelﬁe.

Q How soon‘after youheard.the firing of'a rqré;?lrg
did the poiicemen come into your place? A Abdut'fit; :
minutes,

Q Well, you said that you were asleép'at the timaé A 6
woke up as soon as I heard the shoté. v

Q Now, when the policémen came into the place, vtrofyoﬁ‘r
asleep at that time, or were you awakeé A I was getting
up as soon as I seeﬁ him coming in, }

0 Saw who? A The polioeman;

¢ Now, at thet time, was anybody in your room, besides

the police? A O'Brien, Leone and myself,



| Ak,

"

A Yes, sir.

~times a day, I used to buy cigarettes.

Q Was O‘Brim_ 1n,'_the room? A Yes
Q 1In yourerOQﬂ A Yes; in my
Q Was O'BRien asleep, or was héuﬁwnﬁsg‘
was standlng up.

Q Now then you end Leone and O'Brien w; :

Q Did the officers take you into Wbin  '

businessv A No, sir,

Q Did you see the condition of the pane of

A Yo, sir,
or three months? A Since they‘hn@\fhe'busiﬁeéi;

Q And you went into that place, that night? A Yba*~
Q And you paid for your cigarettes? A Ybn,. >_T;C

v

Q

v

Now, when you heard the report of the pistol,gh@t;,_
were you not eager to go and"make_inquify as to whdt‘hpd-'
happened? A Ho; because the policeman come right in ﬂw
place,

1T, LeBARBIER: The defendants rest: if your
Honor plcase; I move, your Honor, that'the*dﬁargg;'
assault in the first degree be withdrawn from

the consideration of the jury, on the ground that



m taeti auﬁ’icient to m‘ba'hmtm;

have been adduced on the trial,

THE COURT: Motion denieds

I, LeBARBIER: kceptimp 5_71‘

be withdrawm from t’qe considera:um,;
on the same ground,

THE COURT: ~ Motdion dﬂn:\'.a'd.o-v 7

MR. LeBARBi:IP.R: Exceptions L ﬂwp!
move that your Honor adviae the jury tﬁ
on the ground th'_at the people haﬁﬂ»@»
the facts by evidence suff'iciaﬁt to .
crime under the indictment. :

THE COURT: Motion denied.

" I.eBARBIFJl. Exc ept iou.
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THE COURT'S CHARGE,

Gentlemen of the gurys:
In every counfry.wheré tfue éiviligi#li'
supreme, justice must prévail. This is aAé'#w'
law, and law can be enforced and order maintainod
where the rights of the individuall are aaregunrdad?"
protected., The rlghts guaranteed by the law draiéf;f
character, the rights of thp accused and the_rigpts bf:“
the People, i
The law does nbt Beek a victim; fhe 1aw'£B
blind to the individual, The greatest benefactor of
the community, or its lowest inhabitant, when arraigned
at the Bar of Justice, is entitled to the benefit of &
fair and impartial éohsideratibn.of the'case;
I .assume, gentlemen, that we live in a coﬁnt£§ 
where racial prejudice is not toleratedkor sanctioned;
In view of the statements made by ﬁhe learned counsel
for the defense, I deem it my duty to specifically call
your attention to the fact that the defendant is entitled

to the benefit of a fair and impartial consideration of



this case, and that you muut not pemt.
prejuddce to swerve you.frum a fair, hnnil%'
consideration of this case, AIThopi thutfﬁ@{
“emancipated from the blindness of bigotry,fln&
cruelties ofintolerance; 80 thdt, when aniij ‘
’ is arraigned at the‘Bar of Crimiﬁal Jﬁsﬁio&;yiﬁfigfgi
great letropolitan City of New York, Jurorp;w111‘ 

determine the guilt or inmocence of the accused s

upon the legal evidence in the case,

On the other hand, a Judge would be unfit

to sit upon the bench, and would soil ﬁho 3 fl°°* f
ermine, if he failed to impress uponF Jury that they
must not permit racial feelings to interféfé 1n ths-
slightest degree with the determination of the qneltion
of the guilt or innocence of a defendqpt._‘ Ju:ticc 1s
cold and impartial; justice is blindfolded, _.:uatice,,
in its cold and dispessionate administration of the

1aw” shouwld look nfither at the race, nor the color,

nor the creed of the defendant on trial; Aﬁd-the

moment that a Judge does not sacredly fblloi,Aand.
carefully impress upon a jury, theAprinciplbl,ypon which
government exists, and order is maintained,, hpﬁin untﬁt,

to be trusted with the administration of the business of a



”

So, in this case, I~dhur§uwi@ﬁ
not permit anything extraneous %o thﬁ3§§
draw yoﬁr;attention from»a fair_and hanqwﬁ
cpnéideratioﬁ of thé,testimoﬁy in.the'oi;eg;

fou, géntlemeﬁ,_haveiﬁn 1mbbrtangéhf
to perfo;m. By authority of law,‘you_dﬁ§ 

having certain qualifications, to serve as :ur;f“

When you are taken into the jury=box, and ‘the ﬁ;};;:“
adminlstered to you, you become a part of thp "
.for the admlnictr thn of criminal Justica'
is tremendous, and it should be jellou=ly guar
exercised with great discrimination, You hava ﬁ”dntyl

perform under your oath, and, after you have parteﬂhaﬁ

function, your duty ceases, in a particular caabg”n
In the exercise of that functiqn,'you_gre'fﬁe
-sole, absolntg and exclusilve judgeé of ail éuesti@ﬁa4gg 
Tacte | Fyer if the Judge holds or‘entertainé ﬁnp'
intentionally any impression of tﬁe evidence, and, in
this case, I can say to you that the Court holds no
opinion or impressibn vhatever, one way or the othér,
as to the ejidence in the case, it 1s your sworn dﬁtyvti,

utterly disregard eny such impression that youjmdy'beﬁiﬁﬂﬁ



_that the Court may entertain,

As exclusive judges of ali QuQ‘

you, vhether or not the-PeOple_have‘eﬁia ‘
chafge.contaiﬁcd-in thé:indiétmanfvégainﬁfi
beyond a reasomable doubt; or whefﬁér; £hii:L
ﬁafing failed to establishltheir éaaeVagaiéwin
defendant, he is entitled to an acqﬁtftiiyﬁ‘?}ﬂ

The magnitude(of the offénc§ cﬁax§ﬂ§1?;F
must not belunderestimated'byhyﬁﬁ;.‘The'éﬁf;w |
chérged with the crime of ésséult in the fifﬁtad,‘
and'it is for you; upon the evidence présentédfan:“
sides, 1o determine the guilt or innocence of the
‘defendant of that charge.

The People claim that, on Decemher‘6%h,llﬁﬁﬁi‘
in the Borough of llanhatten, County of NeW»Ybrk,aa
charged in the indictment, thisvdefendant dia Wilfallyg
feloﬁiously and'wrongfully meke an aasgult uponvone.
Abraham Weinberg with a certain pistel, which was then
loaded as alleged with gun powder'and leadéggbu11§$$ﬁjﬁ_
and that that pistol was discharged by thiﬁmdéfandanﬁ, ;

*

aimed, as it is claimed by the People, at the person of b



‘hﬁfhe conplaining witness, Ifgf!
take h4e life, in violation of 1&&§ ?
The defendmnt denies thaﬁehe‘ai
pietol at the person of the complaining
denies that he did this act.

Therefore, the question'of f&é:

your determinaxion:vADid he do ité
the People have satisfied you, beyoﬁd a;rf;'
as to his guilt, 1t is your duty to reﬂﬁarlg.’*
. accordingly; and. otherwise tO'acqu1t¢jw

I shall not refer further to ﬁhoﬁ

casey since the testimony in the case has baﬁn care
discussed before you by the learned oounselron.bétﬂ;i
sides. 7
Statements made by counsel on ei#her=a$i§;
'not borme ght by the evidence, should be,disregerﬁed. .
by you; The teetlmony being fresh in your rocollaetimu,
and since you are the exclusive judges of the Iacts,
it lies with you, end it is your duty to give such
g interpretation to the facts ef the case as your bua@-
judgment and conscience dictateg.
* A person who, with intent to kill a human

being, essaults another with a loaded firearm,eor any

\



other deadly weapon, or by any other | i SH

to produce dcdth, is guilty of assault in thﬁ‘finbt o
degree." | |
"A person who, under circumst@nooo“ant ya»untiaﬁ‘s |
the crime specified in the last sectiom,” which is
assault in the first degre#, "wilfully md‘w;'ohcfﬂly il
wounds or inflicts grievous bodily harm upon another,
either with or without a weapon; or, wilfully and
wrongfully assaults another by the use of a weapon,

or other instrument or thing likely to produce ¢:1¢v§uﬁ

bodily harm, is guilty of assault in the lccond;dpgr@ii’ﬂééwfé

"A person who commits an assault, or an assault and
battery, not such as is specified in the foregoing
section of this chapter, is guilty of assault in the
second degree."

The law requires a Judge to charge every grade
of the offence laid in the indictmgnt. But a jury must
not capriciously find a verdict of a lower degree of the
crime charged, but should find a verdict comsistent with
the evidence in the case. But it is within your power;
if you believe the defendant is'guilty of any offence

whatever, to find him guilty of any one of the degrees



oath, a verdict that is consistent wiﬁh~

The defendant has taken the witu
in his own behalf. The: 1a.w, at one:time;i
a person charged with crime from taking ﬁh&

stand. But the Legislature removed thil

and so,; to-day, a person charged with crimbrmnys

witness-stand in his own behalf; and, when hnamatt.sa,>‘

he subjects himsell to every test ‘that any other wiﬁultfe
does who is called by either side. What faith dh”ﬁl
be given to the testlmonv of the defendant or any4 A
witness in the case rests entirely with you,_gentlemnn;
If you believe that any witneas has wilfﬂi&y
testified.falsely as to any material fact, you’areﬂ
authorized , but not bound to disregerd all‘dr any part
of that testimonye
The defendant is presumed to be inmoceni,
until the contrary is established by your verd;ct;
The burden is upon the People to prove the defendant's
guilt, beyond a reasonable doubte
A reasonable  oubt is such a doubt as reasonable

men mey entertein, after a careful and honest review



‘of the testimohy., - But it is .nni s
sor. s 1t & whing nor a guo‘ui, nor a s a
as the words themselves implys a roason’abl;“,a.j.
which a reason may be given‘. .

The defendant in this case has teiﬁ
‘Mo kiows of @b reason why the complainant, ﬁi‘o

should accuse him of being the person who

loaded firearm, It is for you to determine S.n o
case who is telling the truth; who has a gﬂﬂﬁﬂ‘iﬁtﬁ“&
in the outcome of the case; who i's to 'bg bme&im
by the disposition of the case, one way ‘or‘bhﬂ !3 '. ¢

The defendﬂant_ testified that he was mwprim
thet this .charge should be lodged agéin_st him by thse'_‘ :
Weiﬁbergs, husband and wife., Both of the Weinborg_;:a,..'
testi\fied; that they lmei this 'd'efendant for some time
before the night in (iuestioﬁ, and that he‘had been a
frecguenter oi‘l their store,

What object, you may ask yourselves ha&re thé :
Veinbergs, or lr, or Mrs, Veinberg, to testify that he
discharged a loaded firearm, ‘

The law says that every sane person is

responsible for the consequences of his own acts,

Now, what was the intention of the defendanty =



if you believe that the defendant did fire off this
loaded firearm? Do you believe that thed PRI
merely discharge@ e loaded firearm at the U'Uﬁ*'ﬁ*ﬁf
fountain, and 414 wot intend bs take the l1ife of oo
complaining witness? If you so find on]ﬁhs tf$7“ N f»
of course, the case of the People mustvfail,‘)t0intb' “” |
you must find from the evidence that the dufaﬁ‘nnt_d;ﬂ- t
intend to take a human life, the life of the eui@llihia;
witness in the case, Mr, Weinberg, before you/dua °°a§,
vict the defendant. |

The complaining witness testified that he had &

small store on the avenue, and that he was in his 330&t 
on the evening in question; and that, in the Q;rly pa:t
of that evening, the defendant made a statement, I iill
kill you, to night," or words to thlt~cffeot; and that,
about an hour ihereafter, the defendant diséhnrged a
lcaded firearm into the store, at or near where the com-
plaining witness was standing.

Now, was it the intention of this defendant merely
to shoot at the soda water fountain, or did he intend
to take human life? It is for,&ou to determine upon
the evidence.

It is difficult to ascertain the intention of a

human being. The intention of an imdividual may be
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‘known only to himself; it is the silent, linrtt opera-

tion of his mind. But often the intention of the

individual is disclosed by his aect. If a pariti'tﬂhli”
a firearm, loaded with gunpowder and 1oqun,hu110t.; iﬂQ§g 2
aiming the revolver, discharges the bullet et l~'ﬂilh:f _::?
being, what is the reasonable and m tural lnfcrdueo tOVA‘V.‘
be drawn as to the intent of that person? If a bullit
from the pistol which the defendant is sllogoa.gé have

discharged had'penetrated into the body of the complain-

ing witnéss, it is for you to say whether or not ﬂhl'

defendant's intent was to destroy human 11!0.] What _"

was the intent of this defendant? You are to aseertain
from all the evidence in this case. | L
The @istinction between assault in the first degree and
assault in the second degree is that, in assault in the
first degree, there must be an intentiom to take human
life; while, in assmult in the second degree, the in-
tention to take human life is not an element of the crime.
If a person assaults another Qith a weapon or thing |
likely to produce grievous.  bodily harm, or wilfully
and wrongfully wounds or inflicts grievously bodily
harm upon another, either with or without a weapon,

he is guilty of assault in the second degree.



The defendant has offered some amm. « m S
character. Good charuotor is m:w ,wmr
or excuse for the commission of crime, but thilmuu’ff; ’
that -good character should be considered hy.tvdiﬁi”ﬁ&:jr
any other probative fact in the case. ¢ _'
will, of itself, create a reason@blo doubt Ihartgittg;j”
it, none would exist;. andvaq yﬁu should aarcruliy  ,

consider the evidence presented by the defendant, and

give it such weight as you think it is emtitled to. i
As I have waid, the law does not occk a victhl;
and it is your bounden duty, under your oath, to deter-

minq'thia case solely on the evidence, and in accordance

with your own common sense and judgment. ‘ ‘

In this case, therefore, youi verdict will bi,»
guilty of assault in the first degree, or u'ululf in
the second degree, or assault in the third dogroc, or
not gullty. ‘

MR, LE BARBIER: I respectfully ask your Homor teo
charge the jury that, if the jury is satisfied thax‘th.
loaded firearm was not pointed and discharged at the
complainant, the defendant must be acquitted,

| THE COURT: I have so sald in my charge, Mr. Le
Barbier; and I so charge again, That is the llw:<i ]
MR, IX BARBIER: All right, sir. That's sutiuf&o-‘;

torye







OFFICER JOHN TPFLANAGA l',‘bgma¢ _
| sworn and examined by the Court, tt&t&titﬁ n&’;ﬁfyva

lowsﬁ i

BY THE COURT# _ o
Q Are you a member of the ltmi'ic:lpal Police Force of ﬂ»

City of New York? A Yes, sgir.

Q And how long mve yoﬁ been such? A 81360‘Apri1 |
5th, 1905, | |

Q VWhat preeinct are you attacled to? A 'Twlnty—ntnthu

Q@ How long have you been attached to thatproctnct!x
A Since the 14th of October of last year. |

Q@ Do you know thia’defendant? ' A Ko; sir.

w
- Q@ Where was your post? A From 101 to 106th street and

Second avenue.
Q Where did the defendant work at the time you arrested
him? A He worked for the undertaker, the man that kept

the undertaking shop, where I made the arrests



Q WVhere? A 2089 Second avenue. i
Q BRetween what streets? A Bpetwee ”'&|f5iilfx‘

Streets.

Q Was that on your post? A No, .1:.‘
Q Did you go off post to make this arrest? A Ye
sir. C  ‘ ¢ |
Q Do you do any citizen®s clothes duty in that ;:_“l‘\
A lo; sir. ' : -
Q The complaining witness s;id that this Gatcn‘uutfiﬁt;H %
been arrested five times, for fightiﬁg! A 'hll; I don't
know one thing about it, your Hoabr. . e
Q TIs it not your duty to make an investigatiom of o
the record of this man, or any other man that 1l'l§rcttod for |

a criminal offence? A Well, I don't know enything about

it.

Q Well, do you know whether he has been arrested five
times for assaulting people, in that neighborheed? A No,

sire.

Q And your post has been continually there, between
1018t and 106th streets? A' No, eir. | -

Q Have you ever had the post where fhil defendant was
working? A Well, yes, sir; possibly twenty or thirty
times.

Q@ Did you ever see the defendant, on any of those

occasions? A No, sir; I never knew the man before,



"Do you pass by this mtmfl

Ever stop im there? A.Alb.1-ir;- *
A
Did you ever stop in there? A WNo, sir.

Did you ever pass by the candy store?

S O O & O

Did you ever kmow the complainant 'bbtiﬂ?w 1_ 

sir.

F e

Or the defeddant e fore? A ¥o, sir. s
Q Is your prac1n¢t‘¢6£bétisu here in dﬂurt?' ,l:ﬁi.  5
sir. _ ' ‘ |
Q Anybody from the 29th Precinct that ever did

detective duty there? A Not that I know of; no, sir.

OFFICER HENRY C . COBTER, being
f ' duly sworn and examined by the Court, testified ul‘ f
follows:

BY THE COURT:

| Q Did you ever do detective duty in that precinct?

Q You are one of the officers who made the arrest in

this case? A Yes, sir,

Q@ You never knew him, the defendant, before? A No,

g gir,.

Q@ Or the complaining witness? A No, sir.



"THE oounti The complaining vum
this defendant has been arrested m tw
for fighting and assaulting people 1‘ the n
hoéde | |

MR, LE BARBIER: In this case, May ti
your Homor, the defendant ralpoctfully -0701 f%t Q‘
new trial, on the ground that the vo;‘lct 'lﬂf.*': '

againet the evidence and againlf the w%idhtkof

evidence, and against the law; lnd~f§r errors Imdd,lé
by the learned Court throughout the trial, to which
objection was made and exception was taken.

And the defendant moves further upon all the
grounds in the Code of Criminal Procedure.

THE COURT: Motion denied.

MR, LE BARBIER: Exception. The defendant
moves in arrest of judgment, on the groﬁnd'thpt
no crime has been made out; particularly on the '
ground that no facts, as produced on the part of thdf
Prosecution, substantiated in any way, and made tbut:‘fi
the crime as charged in the 1ndictment of aﬂtlult tlw
the first degree, ar aasault in the socond dnzroa‘ <E
or assault and battery.

On the further ground that,lby reason 6!
the absence of the facts in such respeét, the

Court became ousted of jurisdiction.



THE COURT: Motion denied.
MR, L¥ BARBIER: Exception. We )

to say, yoqr' Honor,

- _ THE COURT: ' Swear the defendant.
' (The defen dant is sworn,) '
‘BY THE COURT:

Q Have you ever been arrested and charged i&ﬁh,?ﬁ'

or assault? +

MR, LE BAKBIER: May i plemse the Court, we

respectfully objeect to any quutidn addressed by thc

Court to the prisemer, on the ground that it is

incompetent, immaterial and irrelevant, and in no
way the duty of the Court, as against the dbdootgbn'»
‘of the defendant; to in any wise request informa-
tion that may be granted by the defendant by answers
inge :

THE COURT: The law distinctly provides that
the Court, on the question of sentence, may inkerro-
gate the defendant, ahd may -.dnixiiitpr an oath.
There is an express provision of the atafuto,_a
recent enactment. .

MR, LE BARBIER: But not if the defendant hIA"

nothing to say.

THE COURT: Does the defen dant refuse to make

the statement by advice of counsel?
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MR, LE mnni The defendant ¢

uny ltattuunt.

rnn counrz In view of the Oﬂlﬁlﬁﬁvﬂiﬁaiiﬁﬂf

man®s act, the Court bolicvou ihat advrtb

should be adnintetered to ARLY Al
great city like New York, there 18 uo i.!lil&%!,;m
a citizen to gddbout arued with a doadly ‘llpil,
and ready to use 1t unlawfully at a nwnwnt'a antie,

In this case, this defendant enters thiu oanp
plaining witness' store, and purohlluu ci;nrottlt, 'ié-
and has some trouble with the wife of ‘the anlplpina‘ *

ing witness about payment for the clgurottt,i ’.a‘i;i,¢_

in leaving the place, made a threat to kill; and

then, later that night, went back, and discharged a

loaded firearm, aiming it at the person or persons
in the store. His motive was certainly to deo
violence or serious harm, or to take hnnnn'lifo;

and the courts should not encourage men who will

use deadly weapons, and aim them at‘poraong,.vitht'
view of destroying human life. In all probability,
if a bullet from that pistol had found lodgement iﬁ
any person's bbdy, a jury wduld unhesitatingly
have convictegi;urder in the first dogrocQ

There was no reason for the act, and no ex-

tenuating circumstance was shown, except



..........

- under uwtmn wm M
1nd1v1dm1 who eomttoa the ci-uu
The conplo.ining w!.tnou in thtl :
‘ed one of the persons arrested for tm?
a co-derendant pleadod guilty, unﬁ m t
a nominal punishment, due to the fact that the
m; ' . : who presided in that part_ of the c'm,'wh&o htm
" - / séntenced was not familiar with the facts O!tht |
cases |

This case was presented bcforo me in Pu*'t ﬁ,

last term, and I d_isoourod that the maw t
properly prkepared; and I directed a Jurnr be #ﬂr
drawn, and that there ahould be. proper pm
made, and another trial had.

MR, LE BARBIBR# Not with the present cmﬁhuel,‘j
your Honore

THE COURT: No; you were not the defendant's
counsel then, ey

I sentence you, Maggiore, to State Prison for

ool not less than three years and six months, and not

- N ol

more than four years and six months.




