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only eye witness to the killing. That witness 'ﬁ.. fg

MR, ELY: I move the case of the People

against Alexander Devoe.

MR. SULLIVAN: 1In this case there is a very

important witness who 1is, as far as 1 know, the

committed to the House of Detentiom, taken into the

custody of the State. Now, in announcing nwcolf_

ready =-- the name of the witness'in william

Harris «- in announc ing myself ready I would like to

know whether that witness is within the»Jﬁfisdiction s

having been taken possession of by tha Peopie, and

practically excluded from the access of the defendant,
VR, BLY: 1Im reply to that, sir, I am unable to

state whether the witness or whether the person

named William Harris is within the jurisdictionm

or not, I think, however, it is my belief that he

is, for the reasom that my belief is based upon

the fact that until within a very short time ho.

was incarcerated., A short time ago he was adnitted

to bail, My idea is that he is within the jumisdics

tion though I don't know. I, mwmyself, never saw

the person called William Harris bDut once and that

was two or three months ago. So, personally, I am
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unable to make any definite statement. T have

given the grounds of my belief to the Court,

THE CORT: Of course the prosecution cannot

be expected to give any more information than it
f ~ has with regard to that matter, In the event that ';."?ﬁf
é | any‘information comes to the prosooutloﬁ;conclrniac
| that witness I suppose it will bo-convaybd to the
defense, |

¥

VR, BLY: I am pérfectly willing to convey it.

YR. SULLIVAN: I ask your Honor mow to direct
the District Attorney to furnish the defendant -1ﬂh
? © a list of witnesses, to endorse them on the back of

the indictment and furnish th; defendantAwith a list
of them -- that is, with a list of the witnesses he
expects to call in this case,

VR, ELY: I know of no rule, custom of practice
that requires the Districi Attorney to‘givg thé
names of his witnesses. I am perfectly willing to
give the names of all théae witnesses who appeared

& before the Grand Jury, but as to other witnesses
that T may have ==
MR, STLLIVAN: T ask for those that he has

under subpoena, those that he expects to ¢all, The

rule under the old Code was that the defendant



and that their names should be known ‘diit

confront, I ask that that 1iot_be’t&tg}_;'
so that I may know, ;
THE COURT: I do.not kn;; thnt'thl?i iﬁ;;€J
rule compelling the prosecutiom to disclose, iii‘“°
if it knew, the némés of allv fhe witnaiits. ‘!%ﬁ
are entitled, of course, by statute to the nlncs
of those who appeared berore the Griud Jury,
and the District Attorney will furnish you with

those names,

MR, BLY: Certainly,

THE COTRT: I see no reason why, if he cares
to do so, he should not comply with your réﬁn.ut
to furnish the others, ,

VR. BLY: T cannot see any reason why I
could be compelled to but as a m&tfor of prafoue
sional courtesy I am perfectly willing to do ub,
not as a matter of right,.

THE COURT: I do not think there will be any
difficulty about matters of this kind, As far
ge the names of persons appearing as witnesses

before the Grand Jury are concerned, you have a
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statutory right to know then; but as to Qﬂp=0"?ikft?i
as a professional courtesy the Distriet i&i&f!ﬁr *ﬁ f"gh
willing that you should know who ths oihi?ﬁ:‘rtg

MR, ELY: When I say that, sir, it ﬂgﬂ*;il_‘
strictly understoed that these names ur.tiitl&t;f
that I do not assert that I»dhall call all ofAiﬁﬁiﬁglf
and that‘no inferences shall be drlin; ig. 1 dé;hiii?

THR COURI: Certainly not, ' '

THE CLERK: Alexander Devoe, if you intend
to challengo an»individuai juror you must do 80

when the juror appears and before»hn is uwbrn.'Thin

will apply to allijurora called in thie Utii*flﬁﬁ
the consent of the District Attorney and counsel
ﬁ;or t&? defendant,
MR. ELY: That is satisfactory.
VR, SULLIVAN: It is satisfactory to ne.

(8ix jurors were selected.)
The Court a&moniehed the jury as follows:
Gentlemen, you are admonished that it is your e
duty to refrain from conversging upon any subjeet . .
connected with this erial. Do not form or express
any opinion upon it until it has heen finally euhi'

mitted to you. You are requested, on account of

the important character of the trial to bear that



admonition in mind. You will dtnoﬁj;“%ﬁ“
nobody and be careful that you mlm
reading and your converution any matter ich
may formulate, even in spite of you, an oﬂumw

upon this matter. You are requeatod to obm,

~with all the care possible, under the oath tmm

have taken, to refrain from convorning mn tny

sub,ject connected with the trial or foming any |

opinion upon it until it is finally -au’bmitt‘Q' to ymn.
(The Court then ad,j»qurfged the furth.r

trial of the case until to-morrow, '.'dn.'d#,, -

February 27, 1907 at 10:30 o'clock.)




Few York, Pebruary 2‘7 1 .

TRIAL RESUMED,

(Six additional jurors were examined and

&
)

(The jury being complete the Court thln=§chtﬁi

ished the jurors and adjourned the fhrihlr'ﬁilli~tfg‘ ‘
the case until to-morrow, Thursday morning, February

28, 1907 at 10:30 o'eclock,)

wr



with you and in view of that faet I bélicvg t%?t it

New York, February 28, iﬁb?.,
TRIAL RESUMED,

~THE COURT: Mr. Clcary'(gddressingftho second

juror) I understand, sir, thatiyou are under a

QF;;t sorrow this morning, namely that y@ﬁ are in

the receipt of the news of thé death ot your mother,
THE SECOND JUROR: Yes, sir.

THE COURT: The Court sympathizes sincerely

would be an uncalled for hardship to ask you to
continue your service to the State until the last
honors have been paid to your mother., You will be
excused until Monday morning., Before you g0, you,
gentlemen, are @dmonished that it is your duty

to refrain from conversing amongst yourselves or
with others concerning any subject connected with
this trial, You are fumther: . admonished that you
should not express or entertain any opinions cone .
cerning it until it has bheen finally submitted to

you., I shall have to ask the rest of the Jurymen to
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remain just a moment bcoan-c I think gh"*;ff,'

they ought not to be continued over ﬁulil ﬁhlrié}ff
has been something saild about the adjoaralunt tﬁp?7l
this term into the next term, .

VR. ELY: Now, if your Honor plouno. 'diiéc
to the fact of the unfortunate death of tho mnthsr

of one of the jurors we cannot proceed to-dmy'in

this case, that is, with the trial of th: People
against Alexander Devoe. I move you, air,‘ thatv
the February Term of this Courf, Part Iv, be oantin—
ued until the case now on trial, nalely the case of
the People against Alexander Deioo be finidhods_
And T ask now that the jurors Ain that case now on
trial be allowed to depart until Monday morning
next at half past ten, - |

THE COURT: You have already been admonished,
gentlemen, concerning the propriety of refraining
from conversation concerning this case and from the
expression or formation of any opiniom concerning
it until it has been finally auhﬁltted to you,
You will be in vour seats again, gentlemen, at
half past ten Monday morning and this Webruary term

is continued until the dispositionm of this case,



(The court ﬁmwmm
the onse until Monday morning

o'clock.)
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New York, March 4th, 1907,

TRIAL RESUMED,

‘MR. ELY: Now, if your Homor please, before I com-

mence even to open the case, I shall ask to have the wit- f_ff

nesses on both sides of this case excluded from the room 5‘f

G

and that that injunction remain in force throughout the =

trial, with respect to all witnesses except thosoﬂihoA
have been called and thoroughly exhausted, und_&retaiiﬁ
going to be again called in fébuttal.

(The Clerk gave the noticé for ihe exclusion ér the
witnesses.)

MR, ELY: Of course, I don't comsider that this rule |
applies to the Coroner's Physician nor the doctors, uai‘ts*
it is desired to have it so apply, they having nothihg to
do with the facts cf the case, except the modidlltpart
of ite Do you desire that they’shoﬁld withdraw¥

MR. SULLIVAN: I think they might withdraw too, if
your Honor please.
THE COURT: It must be understood that if there are

any witnesses present they are to be excluded from the

court room.



death resulting on the 18th of August following. The de~

MR, JAMES R, ELY

opened the case on behalf of the People as follows:

If your Honor please and gentlemen of the Jury§
This is one of the most serious caaoo.knoﬁn to tﬁ!
law; | ' ‘ f_ e ,#
The Grand Jury of the County of'kew,Ybrk have

indicted the defendant, Alexander Devoe, for the crime of

murder in the first degree, in that, as is alleged, on thﬂl
28th of June, 1906, in the City and County of New York, i
at or in front of premises 166 or 158 West 28th Btreet, .
this defendant, with premeditation, deliberation and with-

out justification, shot and killed one James Boyle, the

Afendant shot James Boyle in the back on the day in question,
and from the direct results of which shooting the said ‘
James Boyle died, in the City and County of New York, at
the New York Hospital, on tﬁe 18th day of August, 1906,
Now, gehtlemen of the jury, in cases of this kind,
that is, cases where the charge is murder in the first
degree, before the People can ask, or may ask for a verdi
at your hands, they must prove three:fécts to your lltllf

faetion and beyond a reasonable doubt.
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The first fact is that James Boyle is dead.

The second fact is that James Boyle came to h&lwﬂilﬂh
‘at the hands of this defendant. =

The third fact is that the injuries 1nflict.¢’&pﬂi
the said James Boyle by this defendant, were 1nflio%ﬁi=f
with premeditation, deliberation and without justifica
tion. ' .

When the People have proved those facts, boybnd'g'
reasonable doubt, then you are bound, under your oaths,
to bring in a verdict in accordance with the evidenpo, of
murder in the first degree.

Now, gentlemen, in caaesof,this class, where the |
charge is murder in the first degree, it is met incumbent
upon the People, by law, to prove the motivg.ex_intont--
the motive or intent may be collected from the act itself.
The law presumes a man to be responsible for the m tural
results of his own acts, and if I, without Juutificafion
and in .the ordinary command of my faculties, that is, sane
draw and shoot a pﬁstol at one of you, gentlemen, aim a
revolving pistol and discharge it at one of you, gentle~
men, why the law presumes that I, at least, meant to in-
flict grievous bodily harm on the person at whom I §h§t¢
If I shoot, while I am in the possessién of my faculties,
without justification, at a vital part of the person at

whom I aim the revolver, the law will presume that I
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meant to kill, and if the person at whom I shot
dies, it being a condition precedent to this ttliittt&@dﬁ,
that I shoot without justification and 1w'thoth11.ﬁtliiﬁ#“"
sion of my faculties-- if the person ﬁii, than‘I |nyah&¥£ﬁ
of one of the degrees of homicide, either murder in the

first degree, murder in the second degros,‘nantluﬁghﬁiiﬁﬁa *f

the first degree or manplaughter in the nooond'degr§§,;j “
depending upon the circumstancea'attending the nhoofin¢r§5  "
to what category thiscrime falls within. If I shoet »
with del iberation and premeditation, no period of time is
necessary to elapse between the formation of_the dnsign

and its execution in order to make the aect pruneditiind,"
simply that the design is‘formed before £he act is carried

out, even if the time is inappreciable, for the human mind

acts with such celerity that it is impossible to measure
it. If the design is formed before the act is barried
out, all the elements of aurder 4 44 first degree are
present, premeditation, deliberation and lack of justifi-
cation,

I have said, gentlemen of the jury, that 1£ was not
necessary or incumbent upon the People,'iﬁ cases of this
kind, to prove motive or intent, but, in this case, gentle=
men of the jury, we will prove motive and intont.

We will prove that this defendant had a guarrel some

four or five days before the killing with the deceased;
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that after the quarrel he went making throutt'lna*qﬁﬁﬁﬂ 

himself with a revolving pistol, and for the intervening

time between the time of his arming himnalt mnd the Ulﬁwwﬂ ””f
tion of his design, a period of some days, he luﬁkld ibtﬂii.
making threats against the 1ife of the deceased which Ei i
tock ruthlessly on the early morning of the ZBth bf &%ﬂ%,
1906, slinking up behind him and shooting hin,dnwn 1#&! §~
dog, in the back. ' 2
Now, gentlemen, the narrative of the ca.d(ii‘ﬂihpln.
On Saturday night, June 23rd, 1906, there was & ar.@ -
vgame éoing.on at the premises 152 West 28th:8troet, New
York City and County. ‘ | |

At this crap game there was present the defendant,

Alexander Devoe, a person by the name of William Harris,

a person by the name of Louis Defendo, a person by the
name of Charles Fetter, another by the néme of'Dhﬁizi'
Simmons.

This crap gane cdntihued for some period of time until
the late hours of Saturday night, or the early hours of
Sunday morning, when there was a fight or altercation bet-
ween this defendant and the deceased., During this alter-
cation the deceased hit this defendant with his fist,
in the eye and in the stomach, and then he said to him,
"Go and get your gun.," The defendant ran out and the

deceased went after him. In 27th Street the deceaged and



~ the defendant came up to an officer and the deceased said

to the officer--

MR, SULLIVAN: I object to what was said by the
deceased. I object to the District Attorney 1“‘£’¥QJL;
ing stating-- or making, in his opening Ii&t‘ﬂﬁﬂi@ !ﬁ?
~ statement in reference to the details of a eonvnrt&fy
an alleged statement:made by the docealod ovon thnudhAii :K
was made in the presence of the defendunt. . ‘

MR. ELY: To which the defendant answered. ,Thﬁyf!néiv i

all engaged in it,

MR, SULLIVAN: That quostion may be a serious nnttor, :
whether that would ever be permitted or not. |

MR, ELY: I will drop that, if you please, I don't

care enough about it, I will drop it for the time baing

but we will introduce it in eiidence. Ifuthérs'ii"uny
objection to that at this time we will let 1t.goAtor the
time being. V

The deceased and the defendant went down and saw an
officer.

As the result of this seeing of the officer the
deceased and the defendant went to loek for somebody in
27¢h Strect. This person that they loeoked for was not

_ foﬁnd, and, thereupon, both the deceased and the defendant

went away, the defendant going one way and the deceased

another, -
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This expedition with the otfioer.;‘n,: ,;:‘;Vﬁy,{_“

defendant and the deceased occurred on early Sunda

ing, but on Sunday afternoen this dofendani'iiﬁ‘ﬂnq )
one of the participants in this game, and he said t

that he thought one Victor Forbach had & gun or a pii

LH L e

s to

he described it as a gun, and that hd_laﬁtl‘ B;_
accompany him to Brooklyn, I think 1t~§u§ 5!$,!finkii$
Avenue, Brooklyn, where Victor Forbach lived, in order fo
borréw this gun. | o | |
Simmons did accompany Victor Forbéch, end together

they went over to 545 Franklin Avenue, and the defendant _ §@

asked Vic tor Forbach to loan him his gun. ?létbtiiifaﬁﬁi»
would and he brought the gun with three cartridges in it.

Thereupon, the defendant teld Victor Forbach of the fight

that he had with Boyle on the night before and th&t-ho.wulfné;
going to do him. During'thisktime he snappod‘thc pistol, :
the trigger of the pistol, to see in what condition it was.
Subsequently, they all left the premises 545 Frqu11n~
Avenue and walked down Franklin Avenue to Fulton Street,
where the defendant said to the witness Simmons, "Why '
you beat it home, there is no use looking for Boyle until
after one o'clock at night." | |
The defendant was left with Forbach and he said toi
Forbach, "Well, now, we will go down, I want you to go

down to Oyster Bay with me and do a job."



MR, 801&&?1!5  I object to these riuuangqiﬁitiiﬁfw_w
to the jury as prejudicial, and not gmnutm
Also as incompetent and irrelevant. | \ S
MR, FLY: I will take out, "do & job.* I want you
to go down to Oyster Bay. |
MR, SULLIVAN: RException. S
MR, FLY: The Court has not madeaduyjrullngAl$ i$3;}@
I have just taken out "do a job™". S ‘ ;
MR. SULLIVAN: I object to this. ;'dbjeet to the
District Attorney's statement thatvhe is going to cut eut'
something, because it is in the minds of the jury, in the

first place.
VR, ELY: The remarks I am making in my opening are

perfebtly/competent, and if the counsel would wait for a

sgcond before he makes his objection he would see that tht"i
remarks that I am making,,sbout going down to Oyster Bay,
have a direct bearing on the act that this defendant was
guilty of on the 28th of June, 1906.

THE COURT: Unleﬁf it has such a direct bearing it is
irrelevant and incompetent.

MR, ELY: Certainly, sir,

THE COURT: And if it have & direct bearing 1£ is a

matter, of course, which the Prosecution will be entitled

to prove in this case.

MR, SULLIVAN: I take an exception.
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MR, ELY: To continue,-- he asked Forbach to go down

to Oyster Bay for the purﬁoae of raising lﬂlﬂfﬁinnr.iﬁgl‘lff1

el he could go out of town, after he had killed '&dtﬁr'tff” ¥§j
£ Forbach refused to go and did nof g0, annlftir;@;flj
further discussion he left this defondant,-and the difffﬁfi
i ant, as he left him, said, "You loek in the pup9§. t9~ 

morrow and you will see that "Lefty" Bojle is dead,"or

words to that effect. |

A day or so afterwards, about the 26th of}Jund,'IOOG,

Charles Fetter, accompanied by William Harriﬁ, met this

defendant at about 24th Street and Sixth Avenue, or, let

o me'aee, on 24th Street near Sixth Avenue; and thctlupon &

* there was some conversation between William Harris and the
defendant and Fetter; and the defendant said, "Maybe the
son-of-a~-bitch is around here now, watch for him," refer-
ring to Boyle. Harris said, "No, he is not here now, he
is downtown in court;" and the defendant then iaid,,‘lell,
the first chance I get I am going to shoot the son-of-a-
bitch, and I will shoot him in the back, I will give him
no chance, becéuse.the'son-of-a-bitoh did not give me a
show when he tried to trim me at the crap game." You
will recollect the crap game at which the deceased struck
the defendant with his fist.

After some more comw ersation of that description,

the defendant and the deceased, or rather the defendant and
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on the way back Harris said, "Well, you want to give it to

William Harris and Charles Fetter separated, wmm ; :
an arrangement by which they_lhould'nndt'igtfiﬁﬁgilﬁﬁ
Street and Sixth Avenue about 8 o'clack-éh %hiﬁ iﬁtﬁﬁﬁt@g
. They met again about 8 o'olock on that evening lad
from there they went to see a person by the name of
Dicky Cassidy, who lived on 30th Street, and there, ffﬁh’

Dicky Cassidy, this defendant borrowed another gun, ha#tﬁc‘f:

stated, subsequently to a witness who will appelr here that
the gun borrowed from Forbach was not any good, ho could not

use it. He borrowed another gun from Dicky Cassidy, and

him goed so he won't be able to identify yoﬁé' or words to
that effect, and the defendant then stated that he would
give it to him good, or words to that effect. I shall
not go into that conversation or deseribe it with any more
accuracy. I will not describe the wordﬁ, but, substan-
tially, that was what was said. ‘
On the night of the 28th of June,~-- or on the evening
of the 27th of June, 1906, the defendant e hige S
Street between Sixth and Seventh Avenues from é period in
the early evening up until the time of the commission of
this act. There were present there, among others, during
the period from 7 o'clock~~ and when I say there were
present there among others during this period I don't

mean that every one of the men that I shall name now were
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there every minute, but that these pcr“un *-I -

to name were there off and on-= thoro»wur.‘pwiblatithﬁﬁi"

during this period one Michael O!Noill,’ﬁhcro ""‘ﬁffﬂ§{7“%*"
Defendo, there was Charles Fetter and there w "1I‘fi;;f b

Harris and there was Fred Simmons.

The defendant was at or about No.158 to 165; iﬂg'ﬁﬁ;?,fﬁ
standing there with thter and with Defendo tﬁd he was “
referring to Boyle, "Why, perhaps he is a&ound har; gdw;9 
or words to that effect, "I wish you would go and loek."
So the witness Fetter went around the corner and there saw
Boyle standing on Seventh‘Awenue in front bt u'cignr’itora'
next to the corner saloon. He immediateiy canh»b&dk<ta¢?;
told the defendant that Boyle was around on Seventh Avenue
in front of a tobaceo shop, Whereupon the defendant went
into the side door of the saloen and came around in front
of the saloen and opened the door, and with'hia hand ex-
tended in his pockét like that (illuatrating) ﬁaw Boyle
who thereupon looked up, and the defendant then ran back
and came out and subsequently said that he would have had
.him then if he had not looked up; or words to that effect,
but, "He would get him before the night was over."

Subsequently, he had a conversation with Michael
O'Neill to whom he repeated, aubstaﬁtially, the same re~
marks, saying, among other things, "If the son-of-a-bitch

krew what was coming, how long he had te live, he would not
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be waiting around here." Wiy

Later in the evening the defendant was : i in ¢
yard back of No,313 Seventh Avenue. | » e

In order now,)gentlemexi of the jury, that yum
understand the situation, it will be necessary for me &
describe somewhat the premises 158 and 160 I%m§ 2éMﬁf"-ai
Street and 313 Seventh Avenue. | ey

THE COURT: May I ask what the nu-bor of the place t;‘c'
that 13 being described? _

MR, ELY: 158 and 160 West 28th ltrolﬁ and 313~!ovwn€h
Avenues.

These premises, at the time that I rofo@*t!;filri :
tenement houses. The hallway of 313 Seventh A?oﬁua ran
right through the house and connected wifh the ydmd in the
rear of this house. This yard connected with a yuid in
the rear of premises 160 West 28th Street, and thoro was
nothing but a low wooden fence and some toilets or water-
closets, in the rear of 313 Seventh Avenue, that is bctvocnj&
the yard of 313 Seventh Avenue and the yard of 160 Wbpt k
28th Street. The yard of 160 West 28th Street connected
with the yard of 158 West 28th Street in the same way, and
there was nothing between the two except thi low toilets,
about eight feet high, these wooden toilets eight feet |

high, and a fence between the toilet and the rear of the

house six feet high.
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‘down from one of these toilets, pulling a gun on him=-

Now, in the same way 160 West 28th St:
as I have stated, in the rear and then ii!ni-!iiﬂﬁiﬂiﬁﬁn5v3_ ;
space all the way down from 160 West 28th Street mm i

West 27th Street. There was nothing in the rear of 160

West 28th Street and the yard of 163 West 27%h Stree
except the fences which were conti‘ﬁous.tp thnnﬁwlﬂhfé
closets, or tolilets that I have spoken ofg 580“@&1&{&%-
was péssible for people, desiring'to éo'frol;zvih 8‘%‘@‘
to»zath Street, sometimes, to pass throﬂgh tho-?ufﬁ df

one of the houses on Seventh Aquuo into the ya;@ qad;thaa-

through the yards out into 27th Street,

Subsequently, about beﬁween half pllt-ll and 1"‘#&51*54i
a communication was made to Fetter. Fetter went in with
Harris, into the yard of 313 Seventh Avenue and ﬁhar@‘ﬂmr :
found the defendant, waiting there. He was armed.  There
was some conversation between them. Defendo was also ]
there. When they came in there was some conversation bet- %
ween them, and this defendant again made a threat to kill "
the deceased before the night was overs

They then separated and subsequently the witness Fettorf

went back there. As he went back he was jumping

the defendant pulled a gun on him and said, "Jesus, I
thought you were Boyle."

Fetter then left, and at the time or about the time



he wti leaving a man by the name of James Bird came in and

said, "Your friend is outside in front cf'--

MR, SULLIVAN: I object to what he saids

MR, ELY: To the defendant.

MR. SULLIVAN: T object to that as incompetent and
irrelevant. | |

MR, ELY: Very well, let it go.

THE COURT: Objection overruled. leceptlou.

MR, ELY: For the purpose of the record, and for the

utmost conservatism in this opening, I will withdraw what
I was going to say that Bird aaid; and as I have not stated .

it there will be no exception.

James 3ird came in and made a communicﬂtioh. Where~
‘upon Fetter ran out. The defendant ran through the halle
way of 158, emerged on the street and 1mmod1.telj after- |
“wards a pistol shot rang out and Boyle was shot in the backb?v
The pistol shot was shot by this defendant and it hit
Boyle in the back as Boyle stoed there on the otroa£ in
front of about 160 West 28th Street, talking t§ one Wil-
liam Harris. '
Immediately afterwards the officers came and they
found the deceased lying upon the ground. The ddfondaht
was not there. The officer said something-~
MR, SULLIVAN: I object to that,

MR, FLY: The officer said something to the deceased
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~out of the hallway of 313 Seventh Avenue, to Seventh

-
and the deceased said something to the ttficcr. and then

the officer went into No.158 West 28th Street and searched
the yard and searched the roofs and he did not find the
person whom he sought.

After the shooting, Fetter ran out ot‘thi\prf‘ﬁ'““

Avenue, then he ran down Sevcnth Ayenue towardl 27th
Street and there he met this defendant with his hat pullcl
down over his eyes. The defendant then had a conversation
with Fetter im which he said, "I only could give him one,
I»hope it will take effect so he canmot identify qn,‘wg:'
words to that effeect. oI only conld gifa hii'on.¢~ ‘Ehirc'
was a man in a red shirt sitting there and there was a |
milkman who was driving a milk cart, and I want you to fiad

4
out who those people are and tell ma, and I want you to 4

=
.

find out who it was that said, 'Loek, he has run in the
hallway', and I want you to keep me posted about it."

After Fetter said he would do it, he said he wanted to
know who would be pinched, who was pinched, if anybody,

on account of this shooting, all of which Fetter promised

to do.

Subsequently he met Fetier at 35th Street and
Eighth Avenue in the early morning, according to agreement,
and perhaps then, or it may have been before, tgat a

further comwersation was had between the defendant and
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Fetter regarding the shoeting of Boyle by thh.l'ttalthgm

and the defendant said he lost of lrcpyodleqnﬂllv’i-"lv L
as he was skirting the roof of the water closet, in h&h“‘t
endeavor to get through to 27th Street, and that OMQ‘
would give<§;m Hell for losing his piutol' and he n&ii“f
sald that if he had not dropped the pistol tha& h“ﬁﬂh&iiﬁ
have had a chance to have filled the cops w:lth load fﬂl
the height at which he had stood as ho was niking hl!
escape,

Shortly after the éath of—Jupc, or at or about t?n»
28th of June, 1996, one John J. Fogarty, a detective
sergeant, was detailed to findand take into cuﬁtﬁii'iﬁii vond

defendant. Shortly after the 28th day of June, 1906,

this defendant said to various of his friends that tho
"cops" were getting so close to_him that he would have to
go out of town, and, thereupon, he did go out of town,
taking with him the person, Charles Fetter, whom, he sub-
sequently sald to many people, he feared because he was
afraid tha t Charles Fetter would leak;. that there was only
one man who knew he did it and that man was William thrllg
but, "The red headed fellow, William Harris, wbuld.qi1¢k3'
but he was afraid of Fetter, less Fetter would give it up,
but, he says, "You can't tell nothing on me because you

did not see the shoeting.” Harris is the only man who

saw, the shooting and T can depend on him, he will stick."

0
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So he toek Charles Fetter away with him, They left town
and were gone some three or fou; I.ikllﬂl*!"ttﬁﬁlii”ihﬂi_ g
returned.  But meantime, on the 28th of Jume, 1906, this

L - deceased, Boyle, in the presence of Coronu'mﬂq, ﬂfwﬁ%
being duly asked whether or not he believed thlxihnniQngg”?
going to die-- : ‘_. L
MR, SULLIVAN: I object to this statement uimw .
vant and incompetent, what was sald to the Coronoré-" o
MR, ¥LY: I have not yet stated anything that was
said to the Coroner by the doceaqod; I an px_‘ogrnux_ﬁ.
slowly however. | ‘ “
- " THE COURTQ, Proceed. You were going to dta‘t§ m-
“ thing which the People are going to prove?

MR, ELY: I am going to prove it, sir.

On the 28th of June, immediatdl y after the shooting,

in the presenée of Coroner Dooley, the deceao@dimado a
certain statement which I will prove when the time chlniq='v
He made that statement after he hqd.been asked, "Do you
now believe that you are about to die?"

MR. SULLIVAN: I object to that.

MR, ELY: I have not said a word about what he saild.

MR, SULLIVAN: I object to the statement that he m
been asked anything at this time. The District Attorney

is making a statement to the jury.

THE COURT: Yes, there is absolutely no necessity
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for it, Mr. Wy, e
MR, ELY: Yes, very well, but it 1l’otiimijam,¢ig ‘j*¥j ¢;
your Honor please. It is a dying declaration. 4!‘&&%&%;,

right to state the whole of it now, but I won't.

This matter which I have been referring to oc " T @
before Coroner Doeley on the 28th day of Junc.,IOOB,w‘ﬁﬁgﬁx
will bring it out later when I produce the Oerene:fon‘thii‘
stand. You will hear his testimony in that behalf,  : ;':‘ ’

On the 13th of August, 1906, thia”dotcndaht was arrest-
ed by Officer John 7. Fogarty, a detective sergeant.
Immediately upnn his being arrested, after Fogarty had

merely said, "Hey, you, I want you, stop," and he cevartd"~

the defendant with his pistol, the defendant came up and
said, substantially, "Why, I dontt know what you waﬁt ne
for, I didn't shoot Boyle." Whereupon, the dqfenda#t was
taken to Police Headquarters and then he was taken in the
presence of the deceased,.who was still 11l at the N‘w
York Hospital, and then in the presence of the defendant
the deceased was asked who shot him,

MR, SULLIVAN: I object to this. I object to any
statement going to this jury, in the oponing'statumont at.
the District Attorney, as to what the deceased is allngi‘
to have said, even though it was said in the presence of
the defendant, as irrelevant and incompetent.

MR, ELY: If your Honor please, this is such a



"fwntal principlo of law that the Mutm iﬁ

' deceased was asked, first, "Do you know this man," Fﬁtﬂt

lous, it is silly, because this 1: a conv

this defendant participated; it was in th‘ y&bﬁ.uﬂ‘:ﬂl

the deceased, and it is absolutely competent. !ﬂkiﬁC;

allowing the objections, simply because I did mot aasu-wﬁ

have any objections on the record, but this is fi'&iihs
MR, SULLIVAN: I take an u;ception,_if yourrﬂbuir-g;f
please.: ‘
THE COURT:\ Objection overruled.
Exception,

MR, ELY: The deceased was asked who shot hil. !ht

ing to the defendant, and, the deceased, Boyle, lu&d,

"Yes, I do, that is Devoe, he is the man that shot me."

MR, SULLIVAN: Will your Honmor give me an objectionm
and exception to this?

MR, ELY: This is all under the exception. I do mot
see why I should have this int erruption again.

MR, SULLIVAN: This cannot g0 in evidence when we
come to the trial and I object to it as irrelevant, im-
material and incompetent. The Court should not ponmit‘@h
District Attorney to state it. His purpose is to ¢Qt~1t
into the minds of the Jury; It will not be proven in
case.

MR, ELY: Surely it will.
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R, smmm If your Homor rules that it will, I
take an exeception, |
Bxception, B

MR. SULLIVAN: On this partioular subject I iiaigngfffyﬁk
have the exception notod;

THE COURT: The exeeption goes to the conversatiom v
now under consideration by the District‘Attorn‘y;

MR, ELY: Fogarty séid,‘"Aro you sure dﬁoutthix,;'
and Boyle said, "Yes, I am posifivoly sure;" ‘!hlttecnh
be no miatake;" says Fogarty; "No," says Boy;o. ' Devoe
says, "I don't know how you can identify me as the man
that shot you. You know jou are on your dying:b"}-!
don't know how the hell you can say that I could shoot

you;" and he said, "All right, you shot me all right;"

and subsequently, in referring to this comw ersation, to
another witness whom I shall produce before you, one 5
Michael O'Neill, this defendant said that he had been tnkoh-'»v
by Fogarty into the presence of the déceaead, and that the
deceased did identify him as being the person that shot
him and that he, the defendant, said, "Why, you cock
sucker, what do ycu mean by identifying me, or saying that
on your dying hed, why don't you die game, "

Gentlemen of the jury, there are other threats and
there are othér natters which I might descant upon in this

opening, but, gentlemen, you have got the practical facts



your oaths, to bring in a verdict of murder tn_ﬁh?h
degree. | o Sl

THE COURT: Before there is any oviddnnb ilk‘ﬁi ihﬂ
Court wishes to say to the Jury thnx tha lttt!-luwt cf tho \
District Attorney are not evidonco, that he hna*niunly.
within his duty, outlined the proaf as he will 1ntraauco

-4t in this case. If he does not introduce

iz“thj
things which he has spoken of in his oponing, yga‘~¢m«

disregard entirely anything that has been said on thn.o

subjects.




0OTTO H. scnux.rzn,awunusmzxul
the People, boing duly sworn, testitit‘ ila!
DIRECT EXAMINATION BY MR, RLY: A
Q Dr. Sohultze, you are a physician? A Y"iﬂ ‘
Q@ You have been a physician, duly adnttt‘lkt1¢ ’.
to practice under the laws of the State of NQW’!bf!, fnr lhi&
period of time? A Over seven teen years.
Q Do you occupy now any official position ta»i%nV!urk

County? A Yes, sir.

Q What is it? ¥ Coroner's Phyaician, BOtUﬁéEﬁif%f”tjj
hattan, | L

Q Hdw long have you been a Coroner's Phyaiciln,'narouih'
of Manhattan? A Since 1902.

QA You were a Coroner's Physician, at the Borough of Iin-'
hattan, on the 18th day of Augﬁst, 19062 A Yes, sir.

Q Did you perform an-autopsy on the 19th day of»Angust,
19067 A I did. .

Q Did you perform an autopsy upon the 19th day of August,
1906 at the New York Hospital? A Yes, sir,

Q Where is the New York Hospital with rorcrnnoc to thu

City and County of New York? A 1In 15th street between lif%h

and Sixth Avenues.

Q@ In the City and County of New York? A Yes, sir.



Q Do you remember sbout what houwr in mmm e
that autopsy? A At noom. : ' :
Q VWas it on a male or female cudavn?“ A On ;m;. ‘
cadaver, ' | ]
Q When you performed that autopsy uronlthtn ‘iu"""!@fif?
did you know whose body it was? A Yes, sir. | | . o
Q Previous to ﬁerforming the autopsy on thii bpai;.§j¢' :v
 you seen one Dr, H, F. Burrows? A Yes, ﬁir; e

qQ Whose body was it on which you pbrformed the unttp§y 

on the 19th of August, 1906, about 12 o'clock, at the New York

Hospital? A The body of James Boyle.

MR. SULLIVAN: I object to that and move that 1t_bb.fgq

stricken out. There is mo evidence here that he k#i.b-

MR, ELY: He has just testified that he did knows

That is a sﬁbject of cross examination,
THE COURT: One of the most recent questions was,
*Did you know," and the doctor answered, "I did."
Q (Now, stand right there, Degtor) ' Do you see
this gentleman standing right there? A Yes, sir.
Q@ Do you know who he is? A .;es, sir,
Q@ What is his name? A Dr., He ¥, Burrows,
MR, ELY: That is all right, thank you, Doctor,
THE COURT: 8Spell the name.

MR, ELY: BeU=Ir<r-0-w=s,



)

. BY MR, ELY:

Q@ Did you see him on_the 19th of Anguut,-IGOG?« A Yes,
gir; I did. ' St deie s v

i

Q@ Where did you see him? A At the New York !b:pttniw'

Q@ Whereabouts in the New York Hospitiiv e Ia'tﬁo'
autopsy roam of the New York Hospit(l;

Q@ And at the time you saw Dr. Burrows, in thO'tntﬁpiy
room of the New York Hospital, on the 19th of Angult, 1906,
was there anything there on the autopsy slab? A Yba, lir.

Q What was on the autopsy slab? A The body of a lnln
cadaver, or a male cadaver, rather, not the body of ono.

Q@ 1Is that the body you referred to as of James Beyld!
A Yes, sir.

Q@ Do you know what position Dr. Burrows had with reference

to the hospital? A He was the House Surgeon.

P

BY THE COURT:

Q What was his position? A House Surgeon.
BY MR, ELY:

Q Now, please describe what you found when you performed
that autopsy upon the body of James Boyle at the New York
Hospital, in the autopsy room or morgue, you would call it,
wouldn't you, of the New York Hospital? A I would call ‘it
the autopsy room.

Q@ Of the New York Hospital on the 19th day of August,

19067 A I found a bullet that had severed his spinal cord.
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Q@ Now, Doctor, where, or about where in h&i ttnl ﬂlﬂ-ﬂhﬁ
point of entry of this bullet? A There was & .‘t W e
to the right of the sixth dorsal spine, and the It110$ 1l‘i )
¢ in the spinal canal at the level of the body of the il"ﬂﬂiv';!
dorsal vertebrae; the spinal cord had been lcvotilﬂby the 7 f

bullet.  . | i

Q Do you know where that bullet is now, Dogtbrf',fg- ;§  :

is in my pocket. ' : .

Q@ Now, Doctor, you produce an envelope with tﬁnn~ﬂritiﬁ¢

on it? A vyes, sir,

Q@ In whose hand is thax,writing? A My own.

Q I take the envelope and feeling it I rpci'iilnviﬁbﬁtiﬁ§§*§F 

within it. Now, Doctor, do you kmow who put that substance in
that envelope? A I did. 7 .
Q@ I see that the envelope is sealed, do you knaw who
[} sealed that envelope? A I did. |

Q Do you remember when you put the substance that is 1:

this envelope in it? A Yes, sir,
Q When did you? A On the 19th of Aﬁguat, or probably
on the 20th of August.
Q In whose possession has this envelope been ever sim e
you put the substance in it that it now contains, and you sealed
it? A In my own, ‘
Q Now, what wasit that youvput in this enveloepe?

A The bullet that I extracted from the body of James Boyle.



Q@ Just open the envelope and produce the bullet?
A (Witness does ®.)

MR, BLY: I offer the bﬁllot in ovidmnu .
(Ihe bullet referred to, or the‘ envelepe cwm;ﬁ_ :
it is eté.mpod and marked People's Exhibit No.lf) |
THE COURT: You offer it in evidence? loth&ng has
been said about it since it was taken frur the envelope. -

MR, ELY: The Doctor has said that this is the bullet

that he extracted »from the body of James Boyle lﬁd .that’ 1t'

has been in his possession ever simce he thucto_d it, that ‘

it was in this envelope and that he identifies it a'bsbluto-;

ly as the bullet that he extracted from theﬁbm"'z"ief 3600

Boyle, the deceased, at the time that he performed the

autopsy. : »

MR, SULLIVAN: I object to its admission.
Objection overruled. Exception.
BY MR, ELY:

Q Now, you just get up there and take your coat off (ad-
dressing an attendant); just point out on the back of this
person the place where you found the bullet. Indicate the
point of entry, A (Witness illustrating.) “!'hat would be
about the level of his‘sixth dorsal spine, and the sear was
located two inches to the right of the sixth dorsal spine, at

the point of my finger (iklustrating). The sixth dorsal

spine overlaps the body of the seventh dorsal vertebrae, and
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the bullof itself was found pretty mear at the level of the

scar, ria.me].y, at the level of the body of the mm&h, 'nt‘dfj.t
was found in the spinal canal which normally 60ltdtﬁ;tiht} T
cord, and at the point where the bullet was founivthi iptﬁli;'-
cord was entirely severed, destroyﬁd at that parte. e

Q Thatvwae,Just about on-th; level of theAioarfﬁf‘thﬁ:} ' e

bullet, was it? A About thats _

Q That the épinal cord was deatrojod? A ‘!ba, lif.

Q@ Now, Doctor, after your examination and the autopsy
that you performed on this body of James Boyle on fha day inm
questionm, the 19th day of August, 1906, did you form an opinion
as to the cause of death? A ‘Ybs, sir, | S 51 55 '};

'Q‘ What was it, what was the cause of death? A A‘ﬁﬁli't 5 

wound of the spinal cord,

Q Was that the direct cause of death? A That was the
primary, first cause of death.‘

Q@ Well, what do you mean by that? A Well, I mean that
the other lesions that he hadreaulted-directly from the wound
of the spinal cord.

Q Then you would say that the shot that severed the spinal

o

cord was the direct cause of death? A Yes, sir,

Q@ Would you not? A Yes, sgir,

CROSS EXAMINATION BY MR, SULLIVAN:

Q Now, Doctor, you never saw this cadaver during the 1ife
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of the person? - A No, sir.

Q You did not know, as a matter of tuct,~a@@gai-h‘;;uf__7
was? A ‘I did mnot, | ' _ ' ' |
Q The only reason you say it was the body cf,;i-ii{"”‘“

that you performed the autopsy on was beeause his n  '”i ;

on the slab? A No, sir. : |
Q@ Or betamse you were told so? A Yes, sir(;:!_vdigi;;;
80 by=~ ‘ - . ,
Q As a mtter ofvfact, you have no 1ndopondint pcwiﬁll

knowledge of the identity of this body with the living persmn

James Boyle? A No, sir.

Q DNow, if the spinal column or the ﬁpinal corﬁf1i553§§r§¢,,y
do you expect death immediately? A Not noeossatilyo

Q Are_there‘cases where persons have lived with the spinll
cord severed? A Yes, sir,

Q And heen in perfect health? A Oh, no.

Q Bemn in perfect .intellectual health? A They may have
been in perfect intellectual health. 7

Q TFor a long time? A Not necessarily a long time.

Q Well, how long? A VWell, we would have to loak up
the 1iterature to find out the exact length. In this case the
date of admission to the hospital is a matter of rocord-

Q  There was no standard by whiche--

MR. SULLIVAN: I object to the last answer. That is

hearsay testimony and I am not calling for that.
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THE nm All w tuumny, if you , ;, Aty

me, must be hearsay in that regard, bicunat I i"*:?‘i{fh y&'“N
seen a man's 'spinal cord severed and then done m _
.W§ I have to take that on faith.

BY MR, SULLIVAN:

R 8

Q On faith? A Yes, sir.

it

Q As a matter of fact, you don't xnow of nngvcggukﬁnygf
occurred within your own knowledge, except in the 1&&0 ¢£1ybﬁg .

experience as a physician in the way of autopsies-- you never

have seen a case where a man's spinal COtd was actually i!rltdl* |
and he lived? A Oh, yes, I have seen a olinical case 'hlrt thn i
cord had been severed,-- not severed in my prclcnco, but“ﬂhirtwi .
the person was lying in bed, for instance, suffering frﬂl‘cp
severed spinal cord; I have seen such cases-- .

Q Now, when a wound of this kind is inflioted does it
affect the senses of a person? A What do you mean 5y the
senses? _

Q Well, sight or hearing? A It does not affeet_thnir
sight; 1t may not affect their hearings What other senses do
you want to know about? | A

Q Would you say that thee--

MR, ELY: @pe is asking you what other senses you
; want to know about.

MR, SULLIVAN: He has answered my questiom.



BY MR, mtmté ; e
Q. Miday-de-9ok g TRt the sek to his s

the severing of the spihal cord does not ufft&tjﬁﬁif
sight? A Well, T have snswered thate
Q What? A It need not affect the sense of sig

Q Would you expect it to? A No, sir; n@%’iéi

0T?70 L. GOEHLE, a witness called on behalf of
the People, having been duly sworn, testified as

follows:

DIRECT EXAMINATION BY MR, ELY:

Q What is your business? A I am First Assl stant
Senior at the New York Hospital.

Q@ How leng have you been connected withvtheAI.w York
Hospital? A Fourtaen months. |

Q Were you connected with the New York Hospital on the
28th of June, 1906? A Yes, sir,

Q What was your relation to the hospital at that time,
what did you do? A I was ambulance surgeon at that time.

(

Q@ Shortly after 1 o'clock, or after 1 o'clock, on the
morning of the 28th of June, 1906, did you recmiv0~n §n11“#9 ﬂ
to 28th Street? A Yes, sir, |

Q Do you recollect the faect or can you refresh your

memory a8 to about what hour it actually was,,after 1 o'clock,
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 that yeu went to, or received this call to g0 to 28th
‘._ t“, gir, A |

Q What time was it? A The call came :l.nﬂl.& i

) Q When the call came in at 1.39, what did you do?
A As a rule-- . | 3 &
Q You got in the ambulance and skipped? A !"t lh'% i ‘i
it was a hurry call and I hurried off. ” | o :
Q@ When you got up to-- whereaboﬁta on 28th Merid
you go? A On 28th Street right near the corner of Sevah

Avenue, on the southeast corners

Q When you got to the corner, the southﬁuct corner of

o 28th Street and Seventh Avenue, what did you find? A Itm&
& man lying on the sidewalk about-- well, it was clo_ler to' the
building than to the gutter; found him lying on his back
supported by some man, a man who was holding his head.

Q Supported by some man who was holdi_ng his hoad?

A Yeé, sirj as well as I can remember. |

Q@ Do you know Officer Sofsky? A Yo, seir,

Q@ Did the officer accompany you with the docoaud to tho‘
New York Hospital? A I could mot-- I dom't remanboi. .

Q@ When you toek this person to the hospital, who did yow
hand him over to? A Why, I took him down inm the nnublunce.
room, in our accident ward, and I examined him there after being,-;:'
stripped I examined him; then I tranatorrlod him teo the ward ';

and turned him over to the House Surgeon.

S\ .
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